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PART I – OVERVIEW 

 

1. The applicant seeks to quash pursuant to s. 273 of the Municipal Act, 2001, a resolution 

of the respondent Municipality passed on July 14, 2021, authorizing further development of the 

proposed Greater Sudbury Event Centre as part of the Kingsway Entertainment District. 

PART II – FACTS 

 

2. The applicant, Minnow Lake Restoration Group Inc. (the “Applicant”), is a 

community-based organization that has expressed concerns at numerous stages of development 

of a proposed community event centre known as the Greater Sudbury Event Centre (the “Event 

Centre”) as part of the Kingsway Entertainment District (“KED”). 

3. The respondent, the City of Greater Sudbury (the “Respondent”), is the municipal 

authority responsible for the proposed Event Centre and KED development. 

4. On July 14, 2021, the Council of the Respondent (“Council”) passed the following 

resolution (the “Resolution”): 

That staff proceed to advance the work required to develop the Event Centre 

without further delay in accordance with the existing approved cost-sharing 

agreement, a Project schedule that produces a facility which is ready to use in 

2024 and regular process reporting to City Council, and that the Executive 

Director of Communications, Strategic Initiatives and Citizen Service be 

delegated authority to negotiate, execute and subsequently amend or extend 

any agreements to produce the work required in the delivering of the Event 

Centre Project in 2024, subject to Council’s approval of the following three 

decision points. (a) confirmation of the site preparation contract including the 

commencement date established with the site development partners, (b) 

confirmation of the venue operator, (c) confirmation of final budget based on 

the result of the design build request for proposals. 
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5. In passing the Resolution, the Mayor, Council and Senior Staff made numerous errors 

of law, including: 

(i) failing to comply with the rules of procedural fairness, including limiting 

discussion and questions during the Council proceedings; 

(ii) failing to disclose relevant and material information, that had it been known, 

would likely have affected the result; 

(iii) making misleading statements, that had the correct information been known, 

would likely have affected the result; 

(iv) proceeding hastily, without proper consideration of the matters in issue; 

(v) proceeding unreasonably, including reaching an unreasonable conclusion; 

(vi) proceeding with a lack of candor, frankness and impartiality, including arbitrary 

and unfair conduct, and proceeding without the proper degree of fairness, openness and 

impartiality, i.e. proceeding in bad faith as that term is known in law. 

6. These concerns are highlighted in numerous exchanges during various Council 

meetings leading up to the passage of the impugned Resolution. These discussions emphasize, 

amongst other things, the importance of having accurate information available in order to make 

an informed decision on a matter of considerable public importance: 

JANUARY 12, 2021 - MAYOR BIGGER:  We have all waiting patiently for the 

legal and various other processes to conclude on the Kingsway Entertainment 

District.  In recent weeks, we have seen an enormous amount of public and council 

discussion, data, information, fax, letters, regarding this project.  And the reality is, 

much has changed since 2017.  No one could have predicted COVID-19, and as a 

community, we have been incredibly resilient but COVID-19 has had a significant 

impact.  We owe it to our citizens and ourselves to ensure that we have correct 

information to make some very big decisions in the coming months…For example, 

there are decisions to spend money on the KED project, and for this reason I am 

directing staff to conduct an analysis of all of the information that has been presented 

thus far to synthesize it into one report for the clarity of the public and for council.  

We need clear, factual information upon which to make decisions.  So I will expect 

this report to be presented to council in Q-2 of 2021, and at that time we will review 

the information at a special project meeting to have a really good discussion about 

the project.  This will give everyone a good chance to prepare for that meeting and 
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have that discussion.  Until we have all seen a report with accurate information in 

one place, I would ask that we hold on having further conversations about this very 

important project for our community…I’d like to thank everyone who has shared 

their views; I value them, I know that council values them.  But I don’t want the 

KED to continue to polarize the public and the council.  You know, everyone’s 

opinion is important, but I would like to guide us to the facts and accurate 

information in the special meeting of council …1 

 

 

7. The meeting of Council on February 9, 2021, is particularly important. At that meeting 

Members of Council make specific requests and receive specific commitments to obtain and 

produce information central to the decision-making process: 

FEBRUARY 9, 2021 - MR. WOOD:  What I can say, also, is that this is a 

recommendation from staff.  Our recommendation is that we get the best information 

possible, the most current and up-to-date information, and we believe that this is the 

best way to be in touch with the most current information that is going on with 

regard to event centres across North America.  We do not have an architect employed 

at the City with the capabilities to provide us advice.  We do not have -- I mean, yes, 

if I go back twenty years, I do have a certificate in environmental assessment from 

Lakehead University, but these are -- this is an area where we believe that council is 

investing or potentially wants to invest tens of millions of dollars into a singular 

project, one of the largest ones that the City has ever undertaken.  And so our best 

advice is to seek the best advice and have it as current as possible, to review the 

information that is out there in the community that does exist; yes, it can be 

compiled, but it needs to be updated and made sure that it is effective, 

understandable, and put together in a way that can assist council to confirm its 

direction.2 

 

… 

 

MR. ARCHER:  Thank you, Mayor Bigger.  Members of council, I understand the 

interest in the development of a deeper understanding of the approach that Mr. Wood 

is describing.  It is important to remember context here… Mr. Wood has noted the 

value of the expertise and the connections that those who focus on the service areas 

bring to this work that will allow it to be done within the prescribed timeline that is 

recommended here.  And that should give you more assurance that the information is 

as topical, as current, and is as complete as it can be.  We will, of course, be part of 

this work.  Staff have local knowledge and an understanding of the operation that this 

facility will enter within, that will be useful for informing any updates to the data that 

existed in 2015 that informed council’s decisions of the day, and that will need to be 

updated to bring you to a level where you are comfortable that the decision you’re 

 
1 Application Record of the Applicant, Tab 3, Transcript of Greater Sudbury Council Meetings dated January 12, 

2021, pp. 12-13 
2 Application Record of the Applicant, Tab 3, Transcript of Greater Sudbury Council Meeting dated February 9, 

2021, pp. 13-14 
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going to take on this file is the right one for the community now and for the next 

probably fifty years.  So we need third-party expertise not only to accommodate the 

variety of other files that we are managing at the same time, not only to bring their 

expertise and their insights about the business itself into a discussion that will allow 

us to get up to speed quickly, but also to ensure that you are comfortable the 

information is all of those things; that it is complete, that it is timely, that it is 

accurate, and that it reflects the best, latest thinking.3 

 

COUNCILLOR McCAUSLAND:  Item, I believe it’s “I”, is the assessment of 

renovations, Sudbury Community Arena information presented to council on March 

31st, 2015, will be reviewed and updated to the present context, including the most 

recent technical requirements for event centre facilities.  I wanted to ask whether we 

will also be considering all the information that has been presented to council, 

whether staff will be considering the information that was presented to council on 

October 6th, 2020, as well.  Thank you.4 

 

MR. WOOD:  Through you, Mayor Bigger, I think, as we have indicated, there is a 

lot of information out there in the community from various sources.  Some has been 

presented to council.  I think the staff will take the broadest approach possible to 

inform the report coming back in June.  And if it’s out there, we will consider it.  Our 

intent will be to update the information that council already has, and present it in a 

way that is helpful for council in terms of confirming their direction.5 

 

COUNCILLOR McCAUSLAND:  Thank you, Mr. Mayor.  Through you, I want to 

know whether -- I was looking through -- I really think that the report is very 

straightforward, it’s really clear about the intention and the different things that will 

be covered, I think it is all excellent.  I was just wondering whether we would 

consider introducing the element of consideration of the CEEP plan in the lens. I 

know on May 28, 2019, we declared a climate emergency.  At the time of the events 

in our decision, there was no CEEP plan in the City of Sudbury.  But if this is truly 

an emergency, then the time to act is now.  And I believe we need to be leaders in 

our community and begin this transition to the sustainable future that we can pass on 

to our children.  Our CEEP plan talks about developing a climate lens, and we have 

that later tonight on the later report.  I was wondering what better place to start 

figuring out what that would look like in this major investment that will hopefully 

last well beyond our net zero goals.  I would ask that although the lens is not entirely 

developed at this time, would it be possible to incorporate into this report an 

evaluation of how each option aligns with our CEEP plan.6 

 

MR. WOOD:  So through you, Mayor Bigger, certainly I will take that under 

advisement.  I am, again, as you say, the lens is not fully developed, but I do 

 
3 Application Record of the Applicant, Tab 3, Transcript of Greater Sudbury Council Meeting dated February 9, 

2021, pp. 15-16 
4 Application Record of the Applicant, Tab 3, Transcript of Greater Sudbury Council Meeting dated February 9, 

2021, pp. 16-17  
5 Application Record of the Applicant, Tab 3, Transcript of Greater Sudbury Council Meeting dated February 9, 

2021, p. 17 
6 Application Record of the Applicant, Tab 3, Transcript of Greater Sudbury Council Meeting dated February 9, 

2021, pp. 17-18 
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understand council’s intent and I think that is an appropriate request to give that 

consideration through this process and incorporate it into the June report.7 

 … 

COUNCILLOR MONTPELLIER:  Through you, Mr. Mayor, I have two items I’d 

like to talk about during the report, and I may need members of council to help me 

on this, because I’m looking for an amendment to one component, and only one 

component that will be studied in the report.  And the amendment I’m looking for 

and the component is the section that talks about renovations.  I mentioned a while 

back right now there is billions of dollars sitting in grants, ready to go, for renovated 

buildings, green buildings, renovated green buildings.  So for that component, I 

would like to report -- to reach out to our federal government right now, as there is 

not a whole lot of construction going on in Canada.  They are sitting with billions.  

And I would find that a little bit remiss if this report did not tackle that, or at least 

approach it as part of.  So that’s my first thing.  And, again, maybe some of my 

colleagues can tell me how to make this ---8 

 

MAYOR BIGGER:  Councillor Montpellier, I think Mr. Wood wants to respond.  I 

think that was also part of Mr. McCausland’s request.9 

 

MR. WOOD:  Through you, Mayor Bigger, to the councillor; fair point, councillor.  

And it is intended.  It may not be explicit in the report, but to examine the potential 

for funding from other sources will be a component that we will definitely report on, 

from both federal and provincial opportunities.10 

 

COUNCILLOR LAPIERRE:  The one thing that I believe, and maybe somebody can 

direct me to the information if I’m wrong, but that I think that we should add or 

include into this report is the economic impact assessment, because I don’t think it 

was done wholesomely.  We had a one-pager from Mr. Bidulka, but nothing of a true 

economic impact on whether it’s at the Kingsway or downtown.  That additional 

information to be added to that would be great information to add to the report.  So 

I’m just wondering if that can confirm that that will be included in that report, Mr. 

Mayor?11 

 

MR. WOOD:  Through you, Mayor, yes, councillor, I can indicate that the 

economic impact analysis will be more robust in this report than in 2017.  We do 

have access to information and will be updating it and so, yes, it will -- it is 

identified both in terms of complementary benefits and economic impact as two of 

 
7 Application Record of the Applicant, Tab 3, Transcript of Greater Sudbury Council Meeting dated February 9, 

2021, p. 18 
8 Application Record of the Applicant, Tab 3, Transcript of Greater Sudbury Council Meeting dated February 9, 

2021, pp. 19- 20 
9 Application Record of the Applicant, Tab 3, Transcript of Greater Sudbury Council Meeting dated February 9, 

2021, p. 19 
10 Application Record of the Applicant, Tab 3, Transcript of Greater Sudbury Council Meeting dated February 9, 

2021, pp. 19-20 
11 Application Record of the Applicant, Tab 3, Transcript of Greater Sudbury Council Meeting dated February 9, 

2021,  p. 20 
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the criteria.  But in our initial review, Mr. Shelsted and I felt that there was room 

for additional work in this area, certainly.12 

 

COUNCILLOR McCAUSLAND:  Thank you.  Through you, Mr. Mayor, the 

speaking of these different items that we are looking at in this report, there is one 

item and one perspective that I was wondering if we were going to be 

incorporating, and that’s the public’s.  And I wanted to know whether it would be 

possible through you, Mr. Mayor, to include a review of which location or how 

they align, how they respond, to the desired amenities and elements that were 

identified to the public consultation that we performed for both the event centre and 

Festival Square, so that we can make sure that we were also considering the public 

consultation that we did between the decision and now and the decision on how to 

move forward.13 

 

 … 

MR. WOOD:  Through you, Mayor, certainly we can undertake to review that 

information.  I am not a hundred per cent familiar with it, but we can review that and 

see how it can inform the report.14 

 

COUNCILLOR LANDRY-ALTMAN:  Thank you, Mr. Mayor.  Well, this report is 

blooming as we speak. It should be quite informative.  Would it also reflect actual 

costs and the difference in costs from estimates of 2017 and to now, or whenever this 

gets built.  That’s one question.15 

 

MR. WOOD:  Through you, Mayor Bigger, yes, a review of the capital and operating 

cost assumptions from the previous iterations will be part of this analysis.16 

 

COUNCILLOR LANDRY-ALTMAN:  And also contributors to whichever project 

will be identified, are we to assume that the owner of the hotel will be identified and 

will we know of the financial situation for Gateway?  Because that’s the elephant in 

the room here.  Will that be included in that report, as well?  Will we go that far?17 

 

MR. WOOD:  Through you, Mayor Bigger, our intention is to provide up-to-date 

information on our partner’s commitment, yes, as part of this report. We can’t 

dictate, obviously, what our partners will put forward, but the most current and up-

to-date information from them will be included in the report. There is not parameter 

 
12 Application Record of the Applicant, Tab 3, Transcript of Greater Sudbury Council Meeting dated February 9, 

2021,  p. 20 
13 Application Record of the Applicant, Tab 3, Transcript of Greater Sudbury Council Meeting dated February 9, 

2021,  p. 20 
14 Application Record of the Applicant, Tab 3, Transcript of Greater Sudbury Council Meeting dated February 9, 

2021,  p. 21 
15 Application Record of the Applicant, Tab 3, Transcript of Greater Sudbury Council Meeting dated February 9, 

2021,  pp. 21-22 
16 Application Record of the Applicant, Tab 3, Transcript of Greater Sudbury Council Meeting dated February 9, 

2021,  p. 22 
17 Application Record of the Applicant, Tab 3, Transcript of Greater Sudbury Council Meeting dated February 9, 

2021,  p. 22 
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in this proposed scope of work in terms of doing a business analysis of Gateway 

Casinos and so that’s not a part of the scope of work at this point.18 

 

COUNCILLOR VAGNINI:  Through you, Mr. Mayor.  Is there a chance here that 

Councillor Lapierre brought up the point that maybe we should add this into one of 

the cost comparisons, is there a place where we could send some of the ideas that we 

have as opposed to sitting here, to be it Mr. Wood, whatever the case is, and say can 

you consider these as part of the report, and then make the decision on that.19 

 

… 

 

MR. WOOD:  Through you, Mayor Bigger, certainly our intent is to keep council up 

to date on the process of this work.  And as staff, we are always willing to consider 

what councillors have to say.  In some cases, it may be something that is already 

incorporated and, you know, looking for reassurance that it is already there.  In other 

cases, perhaps it is something that could be added.  If it’s something that adds time or 

dollars to the effort, then perhaps we may need to come back and ask for an 

additional consideration.  But in our opinion, this is already fairly broad in terms of 

dealing with the parameters that we have had in front us since 2017.  So it is fairly 

broad already, so certainly -- but we have an open door to council as we proceed.20 

 

 … 

COUNCILLOR McCAUSLAND:  Thank you, a final point.  Just so -- I appreciate 

that, thank you. With all the other things that were talked about, the financial impact, 

the analysis that Councillor Lapierre mentioned, and public consultation, there was a 

couple of different things, I think, here and there, the CEEP plan.  Do we require an 

amendment to ensure that those will be part of this report, or is it understood and we 

will be quite confident that they will come forward in the June report?21 

 

MAYOR BIGGER:  Mr. Wood, you have the live stream, but if you would respond 

to Councillor McCausland’s question?22 

 

MR. WOOD:  Sorry, I don’t understand the live stream.23 

MAYOR BIGGER:  Oh, well, you can review the tape.24 

 
18 Application Record of the Applicant, Tab 3, Transcript of Greater Sudbury Council Meeting dated February 9, 

2021, p. 22 
19 Application Record of the Applicant, Tab 3, Transcript of Greater Sudbury Council Meeting dated February 9, 

2021,  p. 23 
20 Application Record of the Applicant, Tab 3, Transcript of Greater Sudbury Council Meeting dated February 9, 

2021,  pp. 23-24 
21 Application Record of the Applicant, Tab 3, Transcript of Greater Sudbury Council Meeting dated February 9, 

2021,  p. 26 
22 Application Record of the Applicant, Tab 3, Transcript of Greater Sudbury Council Meeting dated February 9, 

2021,  p. 26 
23 Application Record of the Applicant, Tab 3, Transcript of Greater Sudbury Council Meeting dated February 9, 

2021, p. 26 
24 Application Record of the Applicant, Tab 3, Transcript of Greater Sudbury Council Meeting dated February 9, 
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MR. WOOD:  Oh.25 

MAYOR BIGGER:  If you need it for your notes.26 

MR. WOOD:  Yes, thank you, Mayor.  No, I think, as I indicated positively, when 

requested, I think council can rely on us to incorporate those types of considerations 

within the report.27  [Emphasis added] 

 

 

8. Notwithstanding the clear commitment to provide this type of critical information, by 

Council’s meeting of June 16, 2021, it was clear that most if not all of this information had not 

been and was not going to be provided. Consequently, in a further attempt to obtain this 

information certain Councilors made motion to obtain similar information: 

JUNE 16, 2021 - OUNCIL SIGNORETTI:  Thank you, Mr. Mayor.  I know a lot of 

comments have been made for and against the KED for the proposal that has been 

brought forward.  I guess my disappointment, Mr. Mayor, is the fact that we asked 

for, between the energy plan, I know Councillor MacIntosh brought that up earlier in 

the first round; that wasn’t brought forward.  We asked -- Councillor Lapierre at the 

February meeting asked for an economic impact report; that wasn’t brought forward. 

Councillor Montpellier asked for government funding opportunities and that wasn’t 

brought forward.  And Mr. Wood indicated that staff would explore those 

opportunities, but I know firsthand, and I have no problem bringing this forward, and 

I know Councillor Montpellier also indicated this, is the federal government, senior 

levels of government, there is monies available for renovating existing facilities only, 

not for new builds, renovation of existing facilities.28 

 

 … 

COUNCILLOR McCAUSLAND:  In the February meeting, I had asked about a 

number of different things.  I had said -- where is it here -- I had asked about 

specifically a number of different factors, how it impacted our CEEP plan, the public 

consultation results, those are all in the motion, Mr. Labelle, if you don’t mind 

putting it up.  In one of the motions to ask for -- and goes to the answer and, Mr. 

Mayor, I believe what you said at that meeting, I have it here, was that staff have 

heard the questions and comments and inquiries, they understand the interests in 

having a complete and full understanding of the information that is out there and try 

 
2021,  p. 26 
25 Application Record of the Applicant, Tab 3, Transcript of Greater Sudbury Council Meeting dated February 9, 

2021,  p. 26 
26 Application Record of the Applicant, Tab 3, Transcript of Greater Sudbury Council Meeting dated February 9, 

2021,  p. 26 
27 Application Record of the Applicant, Tab 3, Transcript of Greater Sudbury Council Meeting June 16, 2021, p. 27 
28 Application Record of the Applicant, Tab 3, Transcript of Greater Sudbury Council Meeting June 16, 2021, p. 27 
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to bring relevant information forward, I would say that the opportunity is to let the 

report come back with that information.  In that council meeting further information 

could be requested. This is me, asking, saying I -- first of all, I did ask for those to be 

part of the report.  I asked Mr. Wood at that meeting if we required an amendment to 

ensure they would be part of the report; they were not part of the report, and you 

specified at that time that if we needed more information, this would be the best time 

to bring that forward.  So that’s what this second motion does.29 

 

 

9. The missing information was discussed again at Council’s meeting of June 29, 2021, but 

these attempts to obtain such information were also unsuccessful: 

JUNE 29, 2021 - COUNCILLOR McCAUSLAND:  Thank you very much, Mayor 

Bigger.  I have two members’ motions that I would like to present tonight, as was 

discussed at last week’s special city council meeting.  Council should have received 

those from the clerk about a week ago, a little bit less.  And I would ask if the clerk 

might be able to put the first motion up on the screen so that we can consider it.  And 

I will move the motion and I believe that Councillor Signoretti will second it to get it 

on the floor.30 

COUNCILLOR SIGNORETTI:  Yes, I’ll second it, thank you. 31 

MAYOR BIGGER:  Thank you; moved and seconded.  “… That staff undertake an 

analysis of potential approaches for modernizing the Sudbury Community Arena in a 

report to be produced no later than October, 2021, that fulfills the following 

objectives: retains the required elements for the facility to serve as a contemporary 

sports venue for professional league play; an event centre that hosts paid 

performances such as concerts, trade shows, and other similar community events; 

and a community space available for year-round rental; delivers a financing plan that 

requires no more than 70 per cent of the anticipated construction cost required for a 

new event centre; and a five-year operating cost forecast that supports comparisons 

with a new event centre’s operation; and clearly describes the changes needed to 

either the facility’s required elements and/or the financing plan to produce a solution 

that effectively meets functionality and cost expectations …”  Thank you, Mr. Clerk.  

Councillor McCausland.32 

 

COUNCILLOR McCAUSLAND:  Thank you, Mr. Mayor.  So through you to my 

colleagues on council, this motion is really in response to what I thought some of us 

on council, some members of council and some members of the public, were 

expecting to be considered as part of the report that came forward last week from 

 
29 Application Record of the Applicant, Tab 3, Transcript of Greater Sudbury Council Meeting June 16, 2021, pp. 

30-31 
30 Application Record of the Applicant, Tab 3, Transcript of Greater Sudbury Council Meeting dated June 29, 2021, 

p. 32 
31 Application Record of the Applicant, Tab 3, Transcript of Greater Sudbury Council Meeting dated June 29, 2021, 

p. 32 
32 Application Record of the Applicant, Tab 3, Transcript of Greater Sudbury Council Meeting dated June 29, 2021, 

pp. 32-33 



 

 10 

Price Waterhouse Cooper  … And all this really stems from -- one of the main issues 

that I really felt I have witnessed since becoming a member of city council here, 

which is that sometimes I feel like we are unable -- there isn’t the proper mechanism 

to provide a cost benefit analysis of the different options that might exist before city 

council.  2015, this renovation was looked at and 6,000 seats was considered with an 

upward range of $50 million.  Now, I’m not sure how the report we got before us 

escalated and it’s over $100 million today, but what really needs to be considered is 

in the 2017 Price Waterhouse Cooper report.  It identifies all the different aspects of 

a successful arena and what we need in terms of making sure that the Wolves have a 

viable business plan, that we are giving concert to our community, that we are 

providing a space for trade shows that can operate effectively and sustainably.  And 

so this motion asks for us to look at whether we can modernize the current Sudbury 

arena for a lower cost, which would ultimately free up capital for other items.  I 

believe that that is something that has not been fully explored because the renovation 

that was looked at previously didn’t have the information of that 2017 report to guide 

it.33 

 

 … 

COUNCILLOR SIGNORETTI:  Thank you, Mr. Mayor.  Just along the same lines 

as Councillor McCausland has brought forward, I think it would be -- and I’m urging 

my colleagues to -- I think it is incumbent as good governors of the municipality of 

the Greater City of Sudbury, when new information comes forward where we can 

potentially save the taxpayers millions of dollars, and we don’t even take the 

opportunity to explore it, to me, I think it’s doing a disservice to the taxpayer, 

especially when in our community right now, when we are going through COVID… 
So with new information and I concur with Councillor McCausland on the comment, 

when we asked the report from PWC, we wanted to make sure we covered certain 

bases like economic impact, any potential for government funding, how it would 

affect our community energy plan that we, as council, passed unanimously because 

we felt that it was very important that we address those concerns.  So when 

something is available to us and this is not stopping a project, this is just making sure 

that we do the proper analysis, seeing if there is something out there that would save 

us, the community, monies, which we are all looking around the table to do that at 

budget time, we always look to try to bring the tax rate lower every time we are 

around this council table or around the finance table.  So I don’t think this is an 

unreasonable request, I think this is something that should be entertained, and if it 

does have the potential to save us millions of dollars where we can maximize that 

$200 million instead of looking at a couple of projects, be able to do multiple 

projects, where we can do three or four projects with the same amount of money, 

wouldn’t that be important to all of us around the council table to see every part of 

our community getting a benefit from that $200 million?  So, again, I urge my 

colleagues to consider this; this is just adding to more due diligence as governors 

sitting around this table.  Thank you.34 

 
33 Application Record of the Applicant, Tab 3, Transcript of Greater Sudbury Council Meeting dated June 29, 2021, 

pp. 33-35 
34 Application Record of the Applicant, Tab 3, Transcript of Greater Sudbury Council Meeting dated June 29, 2021, 

pp. 36-38 
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 … 

COUNCILLOR McCAUSLAND:  Thank you very much, Mayor Bigger.  So this 

motion speaks very specifically to a number of the different questions that were 

raised by councillors in the February meeting.  In fact, I asked specifically about a 

number of these and whether it would require at that time an amendment to ensure 

that they would be part of the report that came back to council.  I was obviously quite 

disappointed when I saw that many of these had no -- were not addressed in any way 

in the actual staff report or in the report from Price Waterhouse Cooper. In terms of 

any more information, I would like to remind the committee and yourself, Mr. 

Mayor, that you said at that meeting in February “Staff have heard the questions, the 

comments, the inquiries. They understand the interests in having a full and complete 

understanding of the information that is out there, and trying to bring current relevant 

information forward.  I would say that the opportunity is to let the report come back 

with that information.  In that council meeting, further information could be 

requested.”  This is me making that request, and that’s why I originally had tabled 

this motion last week before being told it would be better to have this at this 

meeting.35 

 

 … 

COUNCILLOR McINTOSH:  Thank you.  I will try not to repeat that Councillor 

McCausland has already said.  I watched the live stream as well from last February, 

and he did ask for -- council asked for a number of things which we did not receive.  

It’s very clear we did not receive it in the PWC report.  And we were, as we 

expressed back on June 16th, disappointed in the report because it did not reflect 

what we asked for, clearly asked for.  And one of the ones that I -- and I spoke to 

this two weeks, and I’m not going to repeat myself again, but we did ask for a 

robust economic impact analysis of this project and we did not get a robust 

economic impact analysis at all.  Mr. Bidulka could not answer a number of our 

questions with regard to the economic changes that are going on right now as we 

speak, during the pandemic, also the impacts after the pandemic.  So, you know, I 

think it’s only fair that we get our questions answered; we asked for them.  We 

were told that we would get these answers and that if we didn’t get them in the 

report, that we could ask for them again.  And we’re asking for them again.  So 

thank you very much.  I will be supporting this motion.36 

 

10. In the end, the motion did not pass. As a result, the information that Council and staff 

committed to providing at the meeting on February 9, 2021 has never been provided to either 

 
35 Application Record of the Applicant, Tab 3, Transcript of Greater Sudbury Council Meeting dated June 29, 2021, 

pp. 43-44 
36 Application Record of the Applicant, Tab 3, pp. 48-49 
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Council, or to the public. However, Council still voted on July 14, 2021, to proceed and the 

Resolution was passed. 

PART III – LAW 

 

A. Quashing a Municipal By-Law under s. 273 of the Municipal Act, 2001 

 

11. An application to quash a municipal by-law can be brought under s. 273 of the 

Municipal Act, 2001, which states: 

273. (1) Upon the application of any person , Superior Court of Justice may quash a 

by-law of a municipality in whole or in part for illegality. 

       

(2) In this section, “by-law” includes an order or resolution. 37 

 

 

12. In RSJ Holdings Charron J, explains that: 

35  "Illegality" is not defined under the statute. In its ordinary meaning, it is a 

broad generic term that encompasses any non-compliance with the law.38 

 

B. The Standard of Review 

 

13. In the past, courts have found differing standards of review depending on the reasons 

and/or type of application that is being brought to challenge a by-law and/or resolution. For 

example, where the question is one of jurisdiction, such as in Sumac Ridge Wind Inc v Kawartha 

Lakes (City)39, this has attracted a standard of correctness analysis.  Where the issue is not one of 

vires, but a matter of statutory non-compliance such as in London (City) v RSJ Holdings40, a 

more broad and deferential standard has been applied.  

14. In 2019, the Supreme Court in Canada (Minister of Citizenship and Immigration) 

 
37 The Municipal Act, 2001, s. 273 (1). 
38London (City) v RSJ Holdings Inc, [2007] 2 SCR 588 at para 35. 
39 wpd Sumac Ridge Wind Inc v Kawartha Lakes (City), [2015] OJ No 4288 
40  London (City) v RSJ Holdings Inc, [2007] 2 SCR 588  

https://www.ontario.ca/laws/statute/01m25#BK342
https://advance.lexis.com/api/document/collection/cases-ca/id/5F8T-N3V1-JTGH-B197-00000-00?cite=London%20(City)%20v.%20RSJ%20Holdings%20Inc.%2C%20%5B2007%5D%202%20S.C.R.%20588&context=1505209&icsfeatureid=1517129
https://advance.lexis.com/api/document/collection/cases-ca/id/5GRC-YCH1-FD4T-B28H-00000-00?cite=wpd%20Sumac%20Ridge%20Wind%20Inc.%20v.%20Kawartha%20Lakes%20(City)%2C%20%5B2015%5D%20O.J.%20No.%204288&context=1505209&icsfeatureid=1517129
https://advance.lexis.com/api/document/collection/cases-ca/id/5F8T-N3V1-JTGH-B197-00000-00?cite=London%20(City)%20v.%20RSJ%20Holdings%20Inc.%2C%20%5B2007%5D%202%20S.C.R.%20588&context=1505209&icsfeatureid=1517129
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v. Vavilov reconsidered how courts should review administrative decisions.41  In Vavilov, the 

Court identified a statutory appeal mechanism as a legislative signal that the administrative 

regime is subject to appellate oversight and courts are expected to scrutinize administrative 

decisions on an appellate basis.42  While “correctness” continues to apply, the Supreme Court’s 

treatment of the standard of review and the presumption of reasonableness in Vavilov do not 

appear to directly apply to a “review related to a breach of natural justice and/or the duty of 

procedural fairness.”43 Instead, courts must simply determine whether “the rules of procedural 

fairness or natural justice have been adhered to.”44 

C. Onus of Proof 

 

15. An illegality under s. 273 must be proven on a balance of probabilities and the onus is 

borne by the individual or applicant challenging the by-law or resolution.45 Grosvenor et al. v 

The Corporation of the Township of East Luther Grand Valley affirms “[t]here is no dispute that 

the onus of establishing bad faith rests on the person attacking the by-law.”46 

D. Issue 1 – Procedural Unfairness 

 

16. The rules of natural justice and procedural fairness must be adhered to by statutory 

decision makers.47 Old St. Boniface Residents Association Inc. v. Winnipeg (City)48 and Pedwell 

v Pelham (Town)49 demonstrate the importance of procedural fairness when addressing 

municipal by-laws and/or resolutions.  

 
41 Canada (Minister of Citizenship and Immigration) v. Vavilov, 2019 SCC 65 (CanLII), 
<http://canlii.ca/t/j46kb> “Vavilov”. 
42 Ibid at para 36. 
43 Vavilov at paras 23 and 37. 
44 Brooks v Ontario (Racing Commission), [2017] OJ No. 5664 (ONCA) at para 5. 
45 Ottawa (City) v Boyd Builders Ltd, [1965] SCR 408 at p 413. 
46 Grosvenor et al v The Corporation of the Township of East Luther Grand Valley [Indexed as: Grosvenor v East 

Luther Grand Valley (Township)], 84 OR (3d) 346 at para 28. 
47  Old St Boniface Residents Assn Inc v Winnipeg (City), [1990] 3 SCR 1170  at p.1190. 
48 Old St Boniface Residents Assn Inc v Winnipeg (City), [1990] 3 SCR 1170  at p.1190. 
49 Pedwell v Pelham (Town), [2003] OJ No 1774. 

https://advance.lexis.com/api/permalink/118aa55a-2b37-4868-b8da-5eac7c05c202/?context=1505209
http://canlii.ca/t/j46kb
https://advance.lexis.com/api/permalink/118aa55a-2b37-4868-b8da-5eac7c05c202/?context=1505209
https://advance.lexis.com/api/permalink/dd293f6a-f7b0-4894-8d07-c9a5d2edf323/?context=1505209
https://advance.lexis.com/api/document/collection/cases-ca/id/5F8T-N3R1-JJSF-22F8-00000-00?cite=Ottawa%20(City)%20v.%20Boyd%20Builders%20Ltd.%2C%20%5B1965%5D%20S.C.R.%20408&context=1505209&icsfeatureid=1517129
https://advance.lexis.com/api/document/collection/cases-ca/id/5F81-VJX1-FCK4-G1TB-00000-00?cite=Grosvenor%20et%20al.%20v.%20The%20Corporation%20of%20the%20Township%20ofEast%20Luther%20Grand%20Valley%5BIndexed%20as%3A%20Grosvenor%20v.%20East%20Luther%20Grand%20Valley(Township)%5D%2C%2084%20O.R.%20(3d)%20346&context=1505209&icsfeatureid=1517129
https://advance.lexis.com/api/document/collection/cases-ca/id/5F81-VJX1-FCK4-G1TB-00000-00?cite=Grosvenor%20et%20al.%20v.%20The%20Corporation%20of%20the%20Township%20ofEast%20Luther%20Grand%20Valley%5BIndexed%20as%3A%20Grosvenor%20v.%20East%20Luther%20Grand%20Valley(Township)%5D%2C%2084%20O.R.%20(3d)%20346&context=1505209&icsfeatureid=1517129
https://advance.lexis.com/api/document/collection/cases-ca/id/5F8T-N3V1-JFKM-601N-00000-00?cite=Old%20St.%20Boniface%20Residents%20Assn.%20Inc.%20v.%20Winnipeg%20(City)%2C%20%5B1990%5D%203%20S.C.R.%201170&context=1505209&icsfeatureid=1517129
https://advance.lexis.com/api/document/collection/cases-ca/id/5F8T-N3V1-JFKM-601N-00000-00?cite=Old%20St.%20Boniface%20Residents%20Assn.%20Inc.%20v.%20Winnipeg%20(City)%2C%20%5B1990%5D%203%20S.C.R.%201170&context=1505209&icsfeatureid=1517129
https://advance.lexis.com/api/document/collection/cases-ca/id/5F8P-SDJ1-K054-G281-00000-00?cite=Pedwell%20v.%20Pelham%20(Town)%2C%20%5B2003%5D%20O.J.%20No.%201774&context=1505209&icsfeatureid=1517129
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17. Issues of procedural fairness are also raised throughout McGill and City of Brantford.50 

Cases such as McGill demonstrate it is Council’s responsibility to ensure that those challenging a 

statute or resolution are afforded a meaningful right to be heard. In Fortin v Sudbury, Ellies R. S. 

J. outlines the relationship between the rules of natural justice and the duty incumbent on a 

municipal government to ensure procedural fairness: 

The rules of natural justice require that the City ensure procedural fairness in its 

decision making by providing adequate notice, appropriate disclosure, and a 

meaningful right to be heard: Re. McGill… 51 

 

 

18. Old St Boniface52 provides a further overview of how natural justice and procedural 

fairness work in conjunction with the nature and functions of municipal bodies: 

[46]  The nature and functions of a municipal body and their influence on the rules 

of natural justice have been examined in a number of cases which I have found of 

assistance. 

 

[47]  In Re Cadillac Development Corp. Ltd. and City of Toronto (1973), 1 O.R. (2d) 

20, the Council was called upon to consider the repeal of a land-use by-law. A 

majority of Council had already made up their minds and had said so. In dismissing 

an application to quash the by-law on this ground, Henry J. stated, at p. 43: 

 

In respect of a quasi-judicial tribunal in the fullest sense of that concept 

required to adhere to principles of natural justice this would amount to an 

allegation of bias such as might be ground for quashing the decision. But 

regard must be had to the nature of the body reviewing the matter. A 

municipal council is an elected body having a legislative function within 

a limited and delegated jurisdiction. Under the democratic process the 

elected representatives are expected to form views as to matters of public 

policy affecting the municipality. Indeed, they will have been elected in 

order to give effect to public views as to important policies to be effected 

in the community.... They are not Judges, but legislators from whom the 

ultimate recourse is to the electorate. Once having given notice and fairly 

heard the objections, the Council is of course free to decide as it sees fit 

in the public interest. 

 

[48]  Henry J. had further occasion to elaborate on the subject in Re McGill and City 

 
50 McGill and City of Brantford, 28 OR (2d) 721, 111 DLR (3d) 405, p. 728. 
51 McGill and City of Brantford, 28 OR (2d) 721, 111 DLR (3d) 405 in Fortin v Sudbury (City), [2020] OJ No 3739, 

2020 ONSC 5300, at para 103. 
52 Old St Boniface Residents Assn Inc v Winnipeg (City), [1990] 3 SCR 1170, at paras 46 – 52. 

 

https://advance.lexis.com/document/searchwithindocument/?pdmfid=1505209&crid=c6adc6af-347d-4683-91f4-c79517607bc9&pdsearchwithinterm=natural&pdworkfolderlocatorid=NOT_SAVED_IN_WORKFOLDER&ecomp=s388k&prid=6f17caa7-86cf-4582-a645-0115db854dd1
https://advance.lexis.com/document/searchwithindocument/?pdmfid=1505209&crid=c6adc6af-347d-4683-91f4-c79517607bc9&pdsearchwithinterm=natural&pdworkfolderlocatorid=NOT_SAVED_IN_WORKFOLDER&ecomp=s388k&prid=6f17caa7-86cf-4582-a645-0115db854dd1
https://advance.lexis.com/api/document/collection/cases-ca/id/5F81-VJV1-JG59-22TH-00000-00?cite=McGill%20and%20City%20of%20Brantford%2C%2028%20O.R.%20(2d)%20721&context=1505209&icsfeatureid=1517129
https://advance.lexis.com/api/document/collection/cases-ca/id/5F81-VJV1-JG59-22TH-00000-00?cite=McGill%20and%20City%20of%20Brantford%2C%2028%20O.R.%20(2d)%20721&context=1505209&icsfeatureid=1517129
https://advance.lexis.com/api/document/collection/cases-ca/id/60T8-49D1-JNY7-X3GJ-00000-00?cite=Fortin%20v.%20Sudbury%20(City)%2C%20%5B2020%5D%20O.J.%20No.%203739&context=1505209&icsfeatureid=1517129
https://advance.lexis.com/api/document/collection/cases-ca/id/60T8-49D1-JNY7-X3GJ-00000-00?cite=Fortin%20v.%20Sudbury%20(City)%2C%20%5B2020%5D%20O.J.%20No.%203739&context=1505209&icsfeatureid=1517129
https://advance.lexis.com/api/document/collection/cases-ca/id/5F8T-N3V1-JFKM-601N-00000-00?cite=Old%20St.%20Boniface%20Residents%20Assn.%20Inc.%20v.%20Winnipeg%20(City)%2C%20%5B1990%5D%203%20S.C.R.%201170&context=1505209&icsfeatureid=1517129
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of Brantford, supra. It involved a motion to quash a by-law to close certain city 

streets on the grounds of bias. At the hearing, objectors took the position that the 

Council had already committed itself to the street closing and that it was therefore 

unlikely that it could act impartially and in a judicial manner. 

 

[49]  After describing the legislative and political nature of a municipal council's 

function, Henry J. stated, at p. 41: 

 

On this process, which is simply our concept of democracy in action, is 

imposed the requirement to hold [page1194] a hearing before roads are 

closed. What then is the character of such a hearing? Its purpose is to 

ensure that the Council, before exercising its power to enact a law closing 

specific roads, must provide a forum in which those whose private rights 

are adversely affected may assert their objections. It fortifies by law the 

right every ratepayer has to write to his alderman, organize and address a 

meeting or conduct a peaceable demonstration. By statute, he is to be 

heard, and that by the whole Council, who must provide the opportunity 

to do so. 

 

[50]  In his view it was only when Council had made an irrevocable decision on the 

matter that a disqualifying bias was made out. He continued, at p. 416: 

 

So if it could be shown, the onus being on the objectors to do so, that the 

Council before the hearing had irrevocably decided to pass the by-law to 

close the roads, that would reflect disabling bias. No hearing in the true 

sense of that concept was or could be held. As such a hearing is a 

condition precedent, its absence would be fatal to the exercise of the 

legislative power. 

 

[51]  Oley and Moffatt v. Fredericton, supra, a case in the New Brunswick Court of 

Appeal, applied the test in Re McGill, supra. The court was concerned with s. 68 of 

the Community Planning Act, R.S.N.B. 1973, c. C-12, which required City Council 

to hear and consider the objections to a proposed by-law. The Council passed a by-

law amending land use designations to permit the installation of a sewage lagoon. 

The by-law was attacked on the ground that members of Council had made 

statements committing themselves to the project and on the further ground that 

Council had entered into an agreement with the province in respect of financing the 

project. 

 

[52]  Stratton C.J.N.B. summed up as follows, at p. 380: 

 

In such circumstances, I would adopt the statement of Henry, J., in 

McGill v. Corporation of the City of Brantford (1980), 12 M.P.L.R. 24, at 

p. 35: 

[page1195] 

 

"It must be assumed that the Legislature knew the functions, and the 

mode of developing such a project from its inception to the advanced 

stages, and nonetheless designated the council as the body to hold the 

https://advance.lexis.com/document/searchwithindocument/?pdmfid=1505209&crid=c6adc6af-347d-4683-91f4-c79517607bc9&pdsearchwithinterm=natural&pdworkfolderlocatorid=NOT_SAVED_IN_WORKFOLDER&ecomp=s388k&prid=6f17caa7-86cf-4582-a645-0115db854dd1
https://advance.lexis.com/document/searchwithindocument/?pdmfid=1505209&crid=c6adc6af-347d-4683-91f4-c79517607bc9&pdsearchwithinterm=natural&pdworkfolderlocatorid=NOT_SAVED_IN_WORKFOLDER&ecomp=s388k&prid=6f17caa7-86cf-4582-a645-0115db854dd1
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hearing. In these circumstances all that can be required of the council is 

to put aside their tentative views individually and collectively, hear the 

objections, consider them honestly and fairly, see if they can be 

accommodated and then make the final decision. No more and no less 

can be expected of them." 

 

As I read s. 68 of the Community Planning Act it requires a municipal 

council to honestly and fairly hear and consider any objections to land 

use change even though individual councillors may previously have 

expressed opinions on the matter. In the present case, there is no 

convincing evidence either that the council did not honestly consider the 

objections of the citizens opposed to the enactment of Bylaw 813 or that 

it had made an irrevocable decision to approve the Bylaw before hearing 

the objectors.  

 

 

19. When determining the content of the Council’s duty of procedural fairness, it can be 

important to review the Baker factors as clearly outlined in West Nipissing (Municipality) Police 

Services Board v West Nipissing (Municipality): 

43  The parties also agree that the starting point for the determination of the content 

of the duty is Baker v. Canada (Minister of Citizenship & Immigration), [1999] 2 

S.C.R. 817, at paras. 21-28, where the Supreme Court set out factors to be considered 

in determining the content of the duty in any particular case. As set out in Baker, 

some or all of the following factors are relevant: 

 

(1) the nature of the decision and the decision process followed; 

(2) the statutory scheme pursuant to which the body operates; 

(3) the importance of the decision to the individual affected; 

(4) the legitimate expectations of the person challenging the decision; and 

(5) the nature of deference accorded to the administrative body.53  

 

E. Issue 2 – Nondisclosure 

 

20. Within the duty of procedural fairness, decision makers also must provide appropriate 

disclosure to members of Council and to the public. The failure to disclose relevant and material 

information, that had it been known would likely have impacted the result, has caused the 

quashing of land use and zoning by-laws.  

 
53 West Nipissing (Municipality) Police Services Board v West Nipissing (Municipality), [2018] OJ No 5958,  at para 

43. 

 

https://advance.lexis.com/api/document?collection=cases-ca&id=urn:contentItem:5F8T-N3V1-FC1F-M42R-00000-00&context=1505209
https://advance.lexis.com/api/document?collection=cases-ca&id=urn:contentItem:5F8T-N3V1-FC1F-M42R-00000-00&context=1505209
https://advance.lexis.com/api/document/collection/cases-ca/id/5TSB-79G1-FJDY-X0DB-00000-00?cite=West%20Nipissing%20(Municipality)%20Police%20Services%20Board%20v.%20West%20Nipissing%20(Municipality)%2C%20%5B2018%5D%20O.J.%20No.%205958&context=1505209&icsfeatureid=1517129
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21. Hastings Park Conservancy v Vancouver City54 provides a summary of how the City’s 

failure to disclose relevant documents to the public in advance of a public hearing ultimately led 

to the quashing of the land-use and zoning by-laws: 

[96]  In order for a public hearing to be meaningful, a municipal council 

must disclose information to be considered by it in coming to its zoning decision. 

In Pitt Polder Preservation Society v. Pitt Meadows (District) (2000), 77 B.C.L.R. 

(3d) 54, 2000 BCCA 415 ["Pitt Polder"], a case relied on by the petitioner, the B.C. 

Court of Appeal considered the issue of whether a local government has a duty of 

procedural fairness to make available to the public reports and other documents 

relevant to a proposed land use or zoning by-law in advance of a public hearing. In 

that case, section 890 of the Municipal Act provided that a local government must 

not adopt a zoning by-law without holding a public hearing, and that members of the 

public must be afforded a reasonable opportunity to be heard at the hearing. Rowles 

J.A., writing for the Court, canvassed a number of decisions with respect to the issue, 

and summarized her findings at para. 54 as follows: 
 

In my opinion, the cases to which I have just referred support the view 

that in order to provide the opportunity for informed, thoughtful, and 

rational presentations in relation to proposed land use and zoning bylaws 

it is necessary that interested members of the public have the opportunity 

to examine in advance of a public hearing not only the proposed bylaws 

but also reports and other documents that are material to the approval, 

amendment or rejection of the bylaws by local government. 

 

[97]  In Pitt Polder, the Court concluded that because a number of reports that the 

chambers judge had concluded were highly relevant to the rezoning application 

were disclosed at, rather than prior to, the public hearing, the requirements of 

procedural fairness had not been met. 

 

[98]  Pitt Polder considered the notice and public hearing requirements under 

the Municipal Act. Section 566(4) of the Vancouver Charter provides that "all 

persons who deem themselves affected by the proposed by-law shall be afforded the 

opportunity to be heard in matters contained the proposed by-law". In order for that 

sub-section to be meaningful, there may be circumstances where the public should be 

afforded the opportunity to review reports and documents material to a by-

law amendment prior to a public hearing required by the Vancouver Charter. 

 

 

22. Similarly, in Eddington v Surrey (District)55, a municipal by-law was quashed as a result 

of the City failing to meet the required duty of procedural fairness: 

 
54 Hastings Park Conservancy v Vancouver (City), [2006] BCJ No 1912, at paras 96 – 98. 
55 Eddington v Surrey (District), [1985] BCJ No 1925 paras 18-21. 

 

https://advance.lexis.com/document/documentlink/?pdmfid=1505209&crid=94a63cb2-12ad-419e-a96f-ad9329639cff&pddocfullpath=%2Fshared%2Fdocument%2Fcases-ca%2Furn%3AcontentItem%3A5F7T-S771-F81W-228K-00000-00&pdcontentcomponentid=281010&pddoctitle=(2000)%2C+77+B.C.L.R.+(3d)+54&pdissubstitutewarning=true&pdproductcontenttypeid=urn%3Apct%3A221&pdiskwicview=false&ecomp=s388k&prid=ae493056-54a4-4253-86e6-3e1b6a21d194
https://advance.lexis.com/document/documentlink/?pdmfid=1505209&crid=94a63cb2-12ad-419e-a96f-ad9329639cff&pddocfullpath=%2Fshared%2Fdocument%2Fcases-ca%2Furn%3AcontentItem%3A5F7T-S771-F81W-228K-00000-00&pdcontentcomponentid=281010&pddoctitle=(2000)%2C+77+B.C.L.R.+(3d)+54&pdissubstitutewarning=true&pdproductcontenttypeid=urn%3Apct%3A221&pdiskwicview=false&ecomp=s388k&prid=ae493056-54a4-4253-86e6-3e1b6a21d194
https://advance.lexis.com/document/searchwithindocument/?pdmfid=1505209&crid=ae493056-54a4-4253-86e6-3e1b6a21d194&pdsearchwithinterm=disclose&pdworkfolderlocatorid=NOT_SAVED_IN_WORKFOLDER&ecomp=s388k&prid=20240a2a-eafa-4261-9262-f3312aa51ef5
https://advance.lexis.com/api/document/collection/cases-ca/id/5F7T-S7F1-FJTD-G3MB-00000-00?cite=Hastings%20Park%20Conservancy%20v.%20Vancouver%20(City)%2C%20%5B2006%5D%20B.C.J.%20No.%201912&context=1505209&icsfeatureid=1517129
https://advance.lexis.com/api/document/collection/cases-ca/id/5F7T-S6W1-JYYX-61KH-00000-00?cite=Eddington%20v.%20Surrey%20(District)%2C%20%5B1985%5D%20B.C.J.%20No.%201925&context=1505209&icsfeatureid=1517129
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[18]  From this view of the facts it would appear that the three reports which the 

learned trial judge considered to be significant were not available to the members of 

the public before October 26 from the municipal offices or the officials of the 

municipality. The explanation given by the municipality is that while members of 

council had the reports, because the reports were not tabled in council they were not 

then available to the municipal clerk and he in turn was not in a position to make 

them available to interested members of the public. 

[19]  I find that explanation entirely unsatisfactory in these circumstances. This is a 

situation where Surrey had to move with scrupulous care to meet the requirements of 

procedural fairness. If the clerk, because of that technicality, did not have the reports 

available to him it was incumbent on the council and the municipal officials to obtain 

reports from the consultants. Clearly they could have done so had they sought them. 

In my opinion, it is important that at the public hearing the material that is to be 

considered by council in due course in determining whether or not to enact the by-

law is available to the public for informed discussion. 

[20]  The IBI group report, contrary to the finding of the learned trial judge, was not 

so available. Further, when it became clear to the council that their 

own municipal engineer was critical of that report no further public hearing was 

called in order that the public could consider the IBI report and learn of the criticisms 

made with respect to it. In those circumstances, in my opinion, council was 

considering matters that were not available at the public hearing, namely, the IBI 

report and any criticism that members of the public might have made with respect to 

it had it been available at that hearing. 

[21]  In the result, I conclude that the respondent municipality did not meet the 

requirements of procedural fairness in this matter.  

 

F. Issue 3 – Misleading Statements 

 

23. Within the duty of procedural fairness statutory decision makers are also obligated to 

provide accurate and clear information. Part of this is the responsibility to not make misleading 

statements. This is discussed in Fortin v Sudbury.56 

G. Issue 4 – Bad Faith  

 

24. There is also a large body of case law that addresses “bad faith” on the part of 

municipalities as a key reason to overturn or quash by-laws and resolutions. Grosvenor v East 

 
56 Fortin v Sudbury (City), [2020] OJ No 3739,  at paras 108 – 112. 

 

https://advance.lexis.com/api/document/collection/cases-ca/id/60T8-49D1-JNY7-X3GJ-00000-00?cite=Fortin%20v.%20Sudbury%20(City)%2C%20%5B2020%5D%20O.J.%20No.%203739&context=1505209&icsfeatureid=1517129


 

 19 

Luther Grand Valley (Township)57 is one of the leading cases. There, Ontario’s Court of Appeal 

affirmed the decision of the application Judge which had quashed the by-laws that the applicants, 

the Ad Hoc Group of Concerned Landowners, successfully demonstrated had been passed in bad 

faith. Grosvenor58 cites definitions of bad faith from other leading cases as follows: 

[38] I take it from Wednesbury and from the foregoing passage in Shell that 

municipal conduct "coloured by bad faith" constitutes conduct "[running] afoul of 

one of the other accepted limits on municipal power". 

[39] The "bad faith" prohibition is not confined to cases where a municipal council 

enacts a by-law in an attempt to accomplish indirectly what it is not authorized by its 

statutory powers to achieve directly. There are, of course, cases of that nature where 

bad faith has been found and a by-law quashed for illegality: see, for example, 

Barrick Gold Corp. v. Ontario (Minister of Municipal Affairs and Housing), [1999] 

O.J. No. 5015, [1999] O.T.C. 226 (S.C.J.), affd but on different grounds (2000), 51 

O.R. (3d) 194, [2000] O.J. No. 4426 (C.A.); Ian Rogers, The Law of Canadian 

Municipal Corporations, 2nd ed., looseleaf (Scarborough: Carswell, 1971) at p. 1021. 

However, both Equity Waste Management and Pedwell were cases involving 

statutorily authorized municipal conduct -- zoning in Equity Waste Management, and 

setting minimum lot sizes in Pedwell -- and there is no reason in principle, in my 

view, to confine the good faith requirement to such cases. 

[40] Although Laskin J.A. found that the record did not support a finding of bad faith 

in the circumstances, and notwithstanding his adoption of the deferential approach to 

the review of municipal action, his decision in Equity Waste Management was 

premised on an analysis of whether such bad faith could be found. So too was 

Pedwell, where Rosenberg J.A. concluded that the trial judge's finding of bad faith 

was supportable on the record and held that the finding could not be overturned in 

spite of the court's acceptance of the generous deference principle. 

[41] I conclude, therefore, that good faith remains a central foundation for the 

validity of a municipal by-law enacted in conformity with the municipality's power. 

My conclusion in this regard is strengthened by the existence of s. 272 of the 

Municipal Act, 2001, which states: 

272. A by-law passed in good faith under any Act shall not be quashed or 

open to review in whole or in part by any court because of the 

unreasonableness or supposed unreasonableness of the by-law. [page359] 

[42] This provision reinforces the notion that municipal by-laws properly enacted are 

not to be lightly quashed; they are not open to review even if they are unreasonable. 

 
57 Grosvenor et al v The Corporation of the Township of East Luther Grand Valley [Indexed as: Grosvenor v East 

Luther Grand Valley (Township)], 84 OR (3d) 346. 
58 Grosvenor at paras 38-46. 

https://advance.lexis.com/document/documentlink/?pdmfid=1505209&crid=b8638862-b41c-4e7a-9b23-7d93bb348416&pddocfullpath=%2Fshared%2Fdocument%2Fcases-ca%2Furn%3AcontentItem%3A5F81-VJX1-FCK4-G1TB-00000-00&pdcontentcomponentid=280675&pddoctitle=2007+ONCA+55&pdissubstitutewarning=true&pdproductcontenttypeid=urn%3Apct%3A221&pdiskwicview=false&ecomp=s388k&prid=f0e2017c-b2fb-4bf5-9e32-9fa99f63d381
https://advance.lexis.com/document/documentlink/?pdmfid=1505209&crid=b8638862-b41c-4e7a-9b23-7d93bb348416&pddocfullpath=%2Fshared%2Fdocument%2Fcases-ca%2Furn%3AcontentItem%3A5F81-VJX1-FCK4-G1TB-00000-00&pdcontentcomponentid=280675&pddoctitle=2007+ONCA+55&pdissubstitutewarning=true&pdproductcontenttypeid=urn%3Apct%3A221&pdiskwicview=false&ecomp=s388k&prid=f0e2017c-b2fb-4bf5-9e32-9fa99f63d381
https://advance.lexis.com/document/documentlink/?pdmfid=1505209&crid=b8638862-b41c-4e7a-9b23-7d93bb348416&pddocfullpath=%2Fshared%2Fdocument%2Fcases-ca%2Furn%3AcontentItem%3A5F81-VJX1-FCK4-G1TB-00000-00&pdcontentcomponentid=280675&pddoctitle=2007+ONCA+55&pdissubstitutewarning=true&pdproductcontenttypeid=urn%3Apct%3A221&pdiskwicview=false&ecomp=s388k&prid=f0e2017c-b2fb-4bf5-9e32-9fa99f63d381
https://advance.lexis.com/document/documentlink/?pdmfid=1505209&crid=b8638862-b41c-4e7a-9b23-7d93bb348416&pddocfullpath=%2Fshared%2Fdocument%2Fcases-ca%2Furn%3AcontentItem%3A5F81-VJX1-FCK4-G1TB-00000-00&pdcontentcomponentid=280675&pddoctitle=2007+ONCA+55&pdissubstitutewarning=true&pdproductcontenttypeid=urn%3Apct%3A221&pdiskwicview=false&ecomp=s388k&prid=f0e2017c-b2fb-4bf5-9e32-9fa99f63d381
https://advance.lexis.com/document/documentlink/?pdmfid=1505209&crid=b8638862-b41c-4e7a-9b23-7d93bb348416&pddocfullpath=%2Fshared%2Fdocument%2Fcases-ca%2Furn%3AcontentItem%3A5F81-VJX1-FCK4-G1TB-00000-00&pdcontentcomponentid=280675&pddoctitle=2007+ONCA+55&pdissubstitutewarning=true&pdproductcontenttypeid=urn%3Apct%3A221&pdiskwicview=false&ecomp=s388k&prid=f0e2017c-b2fb-4bf5-9e32-9fa99f63d381
https://advance.lexis.com/document/documentlink/?pdmfid=1505209&crid=b8638862-b41c-4e7a-9b23-7d93bb348416&pddocfullpath=%2Fshared%2Fdocument%2Fcases-ca%2Furn%3AcontentItem%3A5F81-VJX1-FCK4-G1TB-00000-00&pdcontentcomponentid=280675&pddoctitle=2007+ONCA+55&pdissubstitutewarning=true&pdproductcontenttypeid=urn%3Apct%3A221&pdiskwicview=false&ecomp=s388k&prid=f0e2017c-b2fb-4bf5-9e32-9fa99f63d381
https://advance.lexis.com/api/document/collection/cases-ca/id/5F81-VJX1-FCK4-G1TB-00000-00?cite=Grosvenor%20et%20al.%20v.%20The%20Corporation%20of%20the%20Township%20ofEast%20Luther%20Grand%20Valley%5BIndexed%20as%3A%20Grosvenor%20v.%20East%20Luther%20Grand%20Valley(Township)%5D%2C%2084%20O.R.%20(3d)%20346&context=1505209&icsfeatureid=1517129
https://advance.lexis.com/api/document/collection/cases-ca/id/5F81-VJX1-FCK4-G1TB-00000-00?cite=Grosvenor%20et%20al.%20v.%20The%20Corporation%20of%20the%20Township%20ofEast%20Luther%20Grand%20Valley%5BIndexed%20as%3A%20Grosvenor%20v.%20East%20Luther%20Grand%20Valley(Township)%5D%2C%2084%20O.R.%20(3d)%20346&context=1505209&icsfeatureid=1517129
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It is a pre-condition to that immunization from review, however, that the by-law be 

"passed in good faith". This, in turn, reinforces the essential character of a valid and 

legal by-law: it must be enacted in good faith. Such a requirement makes sense. 

Unlike Canada or the provinces, municipalities do not derive their existence and their 

powers from the Constitution. Instead, they are creatures of statute exercising powers 

delegated to them by the provinces: see Nanaimo, supra, at para. 31. Institutions and 

individuals exercising statutory powers are obliged to do so in good faith: Reference 

Re: Regulations in Relation to Chemicals, [1943] S.C.R. 1, [1943] 1 D.L.R. 248, at 

p. 13 S.C.R.; Roncarelli v. Duplessis, [1959] S.C.R. 121, [1959] S.C.J. No. 1, at p. 

140 S.C.R. 

[43] What, then, constitutes "bad faith"? Many authorities on this question draw upon 

the decision of Robins J. in Winton, supra. That, too, was a case involving the 

enactment of a by-law that was within the statutory authority of the municipality (a 

spot zoning by-law). The Borough of North York rezoned a piece of property in a 

hasty fashion and with no notice to the property owner in order to prevent its 

purchase for use as a Zorastrian temple. The existing zoning had permitted use of the 

property as a church but there was strong community opposition to the proposed use. 

No planning purpose was put forward to justify the zoning change or the selection of 

a single spot in the borough as the subject of the amending by-law. The Divisional 

Court found, at p. 745 O.R., that the by-law was "simply spot zoning calculated to 

defeat existing land use rights" and concluded that it had been passed in bad faith and 

did not constitute a valid exercise of the legislative power of North York. 

[44] In a frequently cited statement regarding "bad faith", Robins J. said, at p. 744 

O.R.: 

To say that Council acted in what is characterized in law as "bad faith" is 

not to imply or suggest any wrongdoing or personal advantage on the 

part of any of its members: Re Hamilton Powder Co. and Township of 

Gloucester (1909), 13 O.W.R. 661. But it is to say, in the factual 

situation of this case, that Council acted unreasonably and arbitrarily and 

without the degree of fairness, openness, and impartiality required of a 

municipal government. 

[45] In Equity Waste Management, supra, at p. 340 O.R., Laskin J.A. concluded that 

"[b]ad faith by a municipality connotes a lack of candour, frankness and 

impartiality", and that it "includes arbitrary or unfair conduct and the exercise of 

power to serve private purposes at the expense of the public interest". He cited the 

foregoing passage from Winton with approval. [page360] 

[46] The application judge adopted the Winton approach to bad faith as well, holding 

that the Township Council had "acted unreasonably and arbitrarily and without the 

degree of fairness, openness and impartiality required of a municipal government". 

There was ample evidence in the record to support that finding. 

 

https://advance.lexis.com/document/documentlink/?pdmfid=1505209&crid=b8638862-b41c-4e7a-9b23-7d93bb348416&pddocfullpath=%2Fshared%2Fdocument%2Fcases-ca%2Furn%3AcontentItem%3A5F81-VJX1-FCK4-G1TB-00000-00&pdcontentcomponentid=280675&pddoctitle=2007+ONCA+55&pdissubstitutewarning=true&pdproductcontenttypeid=urn%3Apct%3A221&pdiskwicview=false&ecomp=s388k&prid=f0e2017c-b2fb-4bf5-9e32-9fa99f63d381
https://advance.lexis.com/document/documentlink/?pdmfid=1505209&crid=b8638862-b41c-4e7a-9b23-7d93bb348416&pddocfullpath=%2Fshared%2Fdocument%2Fcases-ca%2Furn%3AcontentItem%3A5F81-VJX1-FCK4-G1TB-00000-00&pdcontentcomponentid=280675&pddoctitle=2007+ONCA+55&pdissubstitutewarning=true&pdproductcontenttypeid=urn%3Apct%3A221&pdiskwicview=false&ecomp=s388k&prid=f0e2017c-b2fb-4bf5-9e32-9fa99f63d381
https://advance.lexis.com/document/documentlink/?pdmfid=1505209&crid=b8638862-b41c-4e7a-9b23-7d93bb348416&pddocfullpath=%2Fshared%2Fdocument%2Fcases-ca%2Furn%3AcontentItem%3A5F81-VJX1-FCK4-G1TB-00000-00&pdcontentcomponentid=280675&pddoctitle=2007+ONCA+55&pdissubstitutewarning=true&pdproductcontenttypeid=urn%3Apct%3A221&pdiskwicview=false&ecomp=s388k&prid=f0e2017c-b2fb-4bf5-9e32-9fa99f63d381
https://advance.lexis.com/document/documentlink/?pdmfid=1505209&crid=b8638862-b41c-4e7a-9b23-7d93bb348416&pddocfullpath=%2Fshared%2Fdocument%2Fcases-ca%2Furn%3AcontentItem%3A5F81-VJX1-FCK4-G1TB-00000-00&pdcontentcomponentid=280675&pddoctitle=2007+ONCA+55&pdissubstitutewarning=true&pdproductcontenttypeid=urn%3Apct%3A221&pdiskwicview=false&ecomp=s388k&prid=f0e2017c-b2fb-4bf5-9e32-9fa99f63d381
https://advance.lexis.com/document/documentlink/?pdmfid=1505209&crid=b8638862-b41c-4e7a-9b23-7d93bb348416&pddocfullpath=%2Fshared%2Fdocument%2Fcases-ca%2Furn%3AcontentItem%3A5F81-VJX1-FCK4-G1TB-00000-00&pdcontentcomponentid=280675&pddoctitle=2007+ONCA+55&pdissubstitutewarning=true&pdproductcontenttypeid=urn%3Apct%3A221&pdiskwicview=false&ecomp=s388k&prid=f0e2017c-b2fb-4bf5-9e32-9fa99f63d381
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25. By not providing fundamental information, as previously promised, not only were 

members of Council, but also the public was deprived of the opportunity to participate in a 

meaningful way in the debates and ultimately the passing of the Resolution. The rules of natural 

justice and procedural fairness, together with the obligations of Council to not act in bad faith, 

were not complied with in this case. 

PART IV – RELEF SOUGHT 

 

26. Consequently, the applicant respectfully requests a declaration that the resolution of 

Council of July 14, 2021, pertaining to the proposed Greater Sudbury Events Centre and 

Kingsway Entertainment District is of no force and effect. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED THIS 10th DAY OF FEBRUARY 2022 

 

 

 

__________________________ 

        Eric K. Gillespie 

 

 

 

 

 

 

__________________________ 

         Yasmeen Peer 

 

       Of counsel for the Applicant 
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SCHEDULE B 

 

Municipal Act, 2001, S.O. 2001, c. 25 

(273) Quashing By-laws 

 

Application to quash by-law 

273 (1) Upon the application of any person, the Superior Court of Justice may quash a by-law of 

a municipality in whole or in part for illegality.  2001, c. 25, s. 273 (1). 

Definition 

(2) In this section, 

“by-law” includes an order or resolution.  2001, c. 25, s. 273 (2). 

Inquiry 

(3) If an application to quash alleges a contravention of subsection 90 (3) of the Municipal 

Elections Act, 1996, the Superior Court of Justice may direct an inquiry into the alleged 

contravention to be held before an official examiner or a judge of the court, and the evidence of 

the witnesses in the inquiry shall be given under oath and shall form part of the evidence in the 

application to quash.  2001, c. 25, s. 273 (3). 

Other cases 

(4) The court may direct that nothing shall be done under the by-law until the application is 

disposed of.  2001, c. 25, s. 273 (4). 

Timing 

(5) An application to quash a by-law in whole or in part, subject to section 415, shall be made 

within one year after the passing of the by-law.  2001, c. 25, s. 273 (5). 

 

R.R.O. 1990, Reg. 194: RULES OF CIVIL PROCEDURE 

Rule 38 Applications – Jurisdiction and Procedure 

 

Application of the Rule 

38.01 (1) Rules 38.02 to 38.12 apply to all proceedings commenced by a notice of application 

under rule 14.05, subject to subrules (2) and (3). O. Reg. 43/14, s. 8 (1). 

(2) Rules 38.02 and 38.09 do not apply to applications to the Divisional Court.  R.R.O. 1990, 

Reg. 194, r. 38.01 (2). 

(3) Rules 38.02 to 38.12 apply to an application made under subsection 140 (3) of the Courts of 

Justice Act, unless otherwise provided in rule 38.13 and subject to any modifications set out in 

that rule. O. Reg. 43/14, s. 8 (2). 

Applications — To Whom to be Made 

38.02 An application shall be made to a judge.  R.R.O. 1990, Reg. 194, r. 38.02. 
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Place and Date of Hearing 

Place of Commencement 

38.03 (1) The applicant shall, in the notice of application, name the place of commencement in 

accordance with rule 13.1.01.  O. Reg. 438/08, s. 38. 

Place of In-Person Hearings 

(1.1) If the application is to be heard in person, it shall be heard in the county where the 

proceeding was commenced or to which it has been transferred under rule 13.1.02, unless the 

court orders otherwise. O. Reg. 689/20, s. 28. 

Hearing date where no practice direction 

(2) At any place where no practice direction concerning the scheduling of applications is in 

effect, an application may be set down for hearing on any day on which a judge is scheduled to 

hear applications.  O. Reg. 770/92, s. 11. 

Exception, lengthy hearing 

(3) If a lawyer estimates that the hearing of the application will be more than two hours long, a 

hearing date shall be obtained from the registrar before the notice of application is served.  

O. Reg. 770/92, s. 11; O. Reg. 575/07, s. 3. 

Urgent application 

(3.1) An urgent application may be set down for hearing on any day on which a judge is 

scheduled to hear applications, even if a lawyer estimates that the hearing is likely to be more 

than two hours long.  O. Reg. 770/92, s. 11; O. Reg. 575/07, s. 3. 

Counter-Application 

(4) If a notice of application has been served and the respondent wishes to make an application 

against the applicant, or against the applicant and another person, the respondent shall make the 

application at the same place and time to the same judge, unless the court orders otherwise. 

 O. Reg. 14/04, s. 20 (3). 

Content of Notice 

38.04 Every notice of application (Form 14E, 14E.1, 68A, 73A, 74.44 or 75.5) shall state, 

(a)  the precise relief sought; 

(b)  the grounds to be argued, including a reference to any statutory provision or rule to 

be relied on; and 

(c)  the documentary evidence to be used at the hearing of the application.  R.R.O. 1990, 

Reg. 194, r. 38.04; O. Reg. 484/94, s. 8; O. Reg. 43/14, s. 9. 

Issuing of Notice 

38.05 A notice of application shall be issued as provided by rule 14.07 before it is served.  

R.R.O. 1990, Reg. 194, r. 38.05. 

Service of Notice 

Generally 

38.06 (1) The notice of application shall be served on all parties and, where there is uncertainty 

whether anyone else should be served, the applicant may make a motion without notice to a 

judge for an order for directions.  R.R.O. 1990, Reg. 194, r. 38.06 (1). 
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Where Notice Ought to Have Been Served 

(2) Where it appears to the judge hearing the application that the notice of application ought to 

have been served on a person who has not been served, the judge may, 

(a)  dismiss the application or dismiss it only against the person who was not served; 

(b)  adjourn the application and direct that the notice of application be served on the 

person; or 

(c)  direct that any judgment made on the application be served on the person.  R.R.O. 

1990, Reg. 194, r. 38.06 (2). 

Minimum Notice Period 

(3) The notice of application shall be served at least ten days before the date of the hearing of the 

application, except where the notice is served outside Ontario, in which case it shall be served at 

least twenty days before the hearing date.  R.R.O. 1990, Reg. 194, r. 38.06 (3). 

Filing Proof of Service 

(4) The notice of application shall be filed with proof of service at least seven days before the 

hearing date in the court office where the application is to be heard.  R.R.O. 1990, Reg. 194, 

r. 38.06 (4); O. Reg. 171/98, s. 15; O. Reg. 438/08, s. 39. 

Notice of Appearance 

38.07 (1) A respondent who has been served with a notice of application shall forthwith deliver a 

notice of appearance (Form 38A).  R.R.O. 1990, Reg. 194, r. 38.07 (1). 

(2) A respondent who has not delivered a notice of appearance is not entitled to, 

(a)  receive notice of any step in the application; 

(b)  receive any further document in the application, unless, 

(i)  the court orders otherwise, or 

(ii)  the document is an amended notice of application that changes the relief 

sought; 

(c)  file material, examine a witness or cross-examine on an affidavit on the application; 

or 

(d)  be heard at the hearing of the application, except with leave of the presiding judge. 

 O. Reg. 351/94, s. 3. 

(3) Despite subrule (2), a party who is served with a notice of application outside Ontario may 

make a motion under subrule 17.06 (1) before delivering a notice of appearance and is entitled to 

be served with material responding to the motion.  O. Reg. 351/94, s. 3. 

Exception, applications to pass accounts 

(4) Subrules (1) and (2) do not apply to a notice of application to pass accounts under Rule 74.  

O. Reg. 484/94, s. 9. 

38.07.1 Revoked:  O. Reg. 457/01, s. 8. 
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Abandoned Applications 

38.08 (1) The applicant may abandon an application by delivering a notice of abandonment. 

 R.R.O. 1990, Reg. 194, r. 38.08 (1). 

(2) An applicant who fails to appear at the hearing shall be deemed to have abandoned the 

application unless the court orders otherwise.  R.R.O. 1990, Reg. 194, r. 38.08 (2). 

(3) Where an application is abandoned or is deemed to have been abandoned, a respondent on 

whom the notice of application was served is entitled to the costs of the application, unless the 

court orders otherwise.  R.R.O. 1990, Reg. 194, r. 38.08 (3). 

(4) If a party to an application is under disability, the application may be abandoned by or against 

that party only with leave of a judge, on notice to the party’s litigation guardian and, if the 

litigation guardian is not the Children’s Lawyer or the Public Guardian and Trustee, 

(a)  to the Children’s Lawyer, if the party is a minor; or 

(b)  to the Public Guardian and Trustee, in any other case. O. Reg. 193/15, s. 3. 

Material for Use on Application 

Application Record and Factum 

38.09 (1) The applicant shall, 

(a)  serve an application record, together with a factum consisting of a concise argument 

stating the facts and law relied on by the applicant, at least seven days before the hearing, 

on every respondent who has served a notice of appearance; and 

(b)  file the application record and factum, with proof of service, at least seven days 

before the hearing, in the court office where the application is to be heard.  R.R.O. 1990, 

Reg. 194, r. 38.09 (1); O. Reg. 171/98, s. 17 (1); O. Reg. 206/02, s. 9 (1); O. Reg. 438/08, 

s. 40 (1, 2). 

(2) The applicant’s application record shall contain, in consecutively numbered pages arranged 

in the following order, 

(a)  a table of contents describing each document, including each exhibit, by its nature 

and date and, in the case of an exhibit, by exhibit number or letter; 

(b)  a copy of the notice of application; 

(c)  a copy of all affidavits and other material served by any party for use on the 

application; 

(d)  a list of all relevant transcripts of evidence in chronological order, but not necessarily 

the transcripts themselves; and 

(e)  a copy of any other material in the court file that is necessary for the hearing of the 

application.  R.R.O. 1990, Reg. 194, r. 38.09 (2). 
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Respondent’s Application Record and Factum 

(3) The respondent shall serve on every other party, at least four days before the hearing, a 

factum consisting of a concise argument stating the facts and law relied on by the respondent.  

O. Reg. 171/98, s. 17 (2); O. Reg. 206/02, s. 9 (2); O. Reg. 14/04, s. 21; O. Reg. 438/08, s. 40 

(3). 

(3.1) If of the opinion that the application record is incomplete, the respondent may serve on 

every other party, at least four days before the hearing, a respondent’s application record 

containing, in consecutively numbered pages arranged in the following order, 

(a)  a table of contents describing each document, including each exhibit, by its nature 

and date and, in the case of an exhibit, by exhibit number or letter; and 

(b)  a copy of any material to be used by the respondent on the application and not 

included in the applicant’s application record.  O. Reg. 171/98, s. 17 (2); O. Reg. 438/08, 

s. 40 (4). 

(3.2) The respondent’s factum, and the respondent’s application record, if any, shall be filed with 

proof of service in the court office where the application is to be heard, at least four days before 

the hearing.  O. Reg. 171/98, s. 17 (2); O. Reg. 438/08, s. 40 (5). 

Dispensing with Record and Factum 

(4) A judge, before or at the hearing of the application, may dispense with compliance with this 

rule in whole or in part.  R.R.O. 1990, Reg. 194, r. 38.09 (4). 

Material May be Filed as Part of Record 

(5) Any material served by a party for use on an application may be filed, together with proof of 

service, as part of the party’s application record and need not be filed separately if the record is 

filed within the time prescribed for filing the notice or other material.  R.R.O. 1990, Reg. 194, 

r. 38.09 (5). 

Transcript of Evidence 

(6) A party who intends to refer to a transcript of evidence at the hearing of an application shall 

file a copy of the transcript as provided by rule 34.18.  R.R.O. 1990, Reg. 194, r. 38.09 (6). 

Exceptions, applications in estate matters 

(7) Subrules (1) to (6) do not apply to applications under Rule 74 or 74.1.  O. Reg. 484/94, s. 10; 

O. Reg. 111/21, s. 5. 

(8) Subrules (1) to (6) apply to applications under Rule 75, but neither the applicant nor the 

respondent is required to serve a factum.  O. Reg. 484/94, s. 10. 

Confirmation of Application 

Confirmation of Application 

38.09.1 (1) A party who makes an application on notice to another party shall, 

(a)  confer or attempt to confer with the other party; 

(b)  not later than 2 p.m. three days before the hearing date, give the registrar a 

confirmation of application (Form 38B) by, 
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(i)  sending it by e-mail if available in the court office, or 

(ii)  leaving it at the court office; and 

(c)  send a copy of the confirmation of application to the other party by e-mail.  O. Reg. 

14/04, s. 22; O. Reg. 438/08, s. 41; O. Reg. 689/20, s. 29 (1); O. Reg. 383/21, s. 4. 

Effect of Failure to Confirm 

(2) If no confirmation is given, the application shall not be heard, except by order of the court. 

 O. Reg. 14/04, s. 22. 

Duty to Update 

(3) A party who has given a confirmation of application and later determines that the 

confirmation is no longer correct shall immediately, 

(a)  give the registrar a corrected confirmation of application (Form 38B), by, 

(i)  sending it by e-mail if available in the court office, or 

(ii)  leaving it at the court office; and 

(b)  send a copy of the corrected confirmation of application to the other party by e-mail.  

O. Reg. 14/04, s. 22; O. Reg. 689/20, s. 29 (2); O. Reg. 383/21, s. 4. 

Disposition of Application 

38.10 (1) On the hearing of an application the presiding judge may, 

(a)  grant the relief sought or dismiss or adjourn the application, in whole or in part and 

with or without terms; or 

(b)  order that the whole application or any issue proceed to trial and give such directions 

as are just.  R.R.O. 1990, Reg. 194, r. 38.10 (1). 

(2) Where a trial of the whole application is directed, the proceeding shall thereafter be treated as 

an action, subject to the directions in the order directing the trial.  R.R.O. 1990, Reg. 194, 

r. 38.10 (2). 

(3) Where a trial of an issue in the application is directed, the order directing the trial may 

provide that the proceeding be treated as an action in respect of the issue to be tried, subject to 

any directions in the order, and shall provide that the application be adjourned to be disposed of 

by the trial judge.  R.R.O. 1990, Reg. 194, r. 38.10 (3). 

Exception, applications in estate matters 

(4) Clause (1) (b) and subrules (2) and (3) do not apply to applications under Rule 74, other than 

applications under rule 74.18, or Rule 74.1 or 75.  O. Reg. 484/94, s. 11; O. Reg. 193/15, s. 4; O. 

Reg. 111/21, s. 6. 

Setting aside Judgment on Application Made without Notice 

38.11 (1) A party or other person who is affected by a judgment on an application made without 

notice or who fails to appear at the hearing of an application through accident, mistake or 

insufficient notice may move to set aside or vary the judgment, by a notice of motion that is 

served forthwith after the judgment comes to the person’s attention and names the first available 
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hearing date that is at least three days after service of the notice of motion.  R.R.O. 1990, Reg. 

194, r. 38.11 (1); O. Reg. 132/04, s. 10; O. Reg. 55/12, s. 3. 

(2) A motion under subrule (1) may be made, 

(a)  at any place, to the judge who granted the judgment; 

(b)  at a place determined in accordance with rule 37.03 (where motions to be brought), to 

any other judge; 

(c)  to the Divisional Court, in the case of a judgment of that court.  R.R.O. 1990, Reg. 

194, r. 38.11 (2); O. Reg. 689/20, s. 30. 

(3) On a motion under subrule (1), the judgment may be set aside or varied on such terms as are 

just.  R.R.O. 1990, Reg. 194, r. 38.11 (3). 

Striking out a Document 

38.12 Rule 25.11 applies, with necessary modifications, with respect to any document filed on an 

application. O. Reg. 43/14, s. 10. 

Applications under s. 140 (3), Courts of Justice Act 

38.13 (1) This rule applies to applications made under subsection 140 (3) of the Courts of Justice 

Act. O. Reg. 43/14, s. 10. 

Written Hearing 

(2) An application made under subsection 140 (3) of the Courts of Justice Act shall be heard in 

writing without the attendance of the parties, unless the court orders otherwise. O. Reg. 43/14, s. 

10. 

Commencement 

(3) The application shall be commenced by filing both a notice of application, in Form 14E.1, 

and the application record described in subrule 38.09 (2). O. Reg. 43/14, s. 10. 

Factum not Required 

(4) A factum described in clause 38.09 (1) (a) is not required to be filed, but any factum that is 

filed shall be filed together with the notice of application and the application record. O. Reg. 

43/14, s. 10. 

Interpretation of Service of Notice Rule 

(5) Subrules 38.06 (1) and (2) shall be read as if the reference to the notice of application 

includes reference to the application record and, if applicable, the applicant’s factum. O. Reg. 

43/14, s. 10. 

Service on Attorney General 

(6) In addition to serving the notice of application, application record and, if applicable, factum, 

on all parties under subrule 38.06 (1), the applicant shall serve the documents on the Attorney 

General of Ontario in the manner described in clause 16.02 (1) (h). O. Reg. 43/14, s. 10. 
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Timing of Service 

(7) The notice of application, application record and, if applicable, factum shall be served within 

15 days after the documents were filed or, if the service is on a person outside Ontario, within 25 

days after the documents were filed. O. Reg. 43/14, s. 10. 

Proof of Service 

(8) Proof of service of the notice of application, application record and, if applicable, factum 

shall be filed immediately after they are served. O. Reg. 43/14, s. 10. 

Non-application of Rules 

(9) Subrules 38.03 (2), (3) and (3.1), 38.06 (3) and (4), rule 38.07, subrules 38.09 (1), (3), (3.1) 

and (3.2) and rule 38.09.1 do not apply to applications made under subsection 140 (3) of 

the Courts of Justice Act, unless the court orders otherwise. O. Reg. 43/14, s. 10. 

Opportunity to Respond Before Making Order 

(10) Despite subrule (9), the court shall not make an order under subsection 140 (4) of the Courts 

of Justice Act granting leave to institute or continue a proceeding, or rescinding an order made 

under subsection 140 (1) of that Act, without giving the other parties and the Attorney General of 

Ontario an opportunity to serve and file a respondent’s application record and factum. O. Reg. 

43/14, s. 10. 
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