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A. OVERVIEW

1. The Respondent confirms that the Appellants have correctly identified the by-law 

which was approved by the Council of the City of Greater Sudbury (the “City”) 

and the appeal as filed by the Appellants.

2. While a detailed summary of this Respondent’s position with respect to the 

relevant facts, law, policies, plans and authorities is contained within the City 

Planning Report included in the Enhanced Municipal Record, the following 
summary is provided for the benefit of LPAT.

(Enhanced Municipal Record: Minnow Lake Restoration Group, 751-6-17-26 
Parking Lot (Minnow Lake Restoration Group), Tab 11)

3. The Appeal at issue in this Proceeding is commenced under subsection 34(19) of 

the Planning Act which specifies that an appeal of a zoning by-law amendment 

may only be made on the basis that the part of the Planning decision under 
appeal is:

• inconsistent with a provincial policy statement;

• fails to conform or conflicts with a provincial plan; or

• fails to conform with an applicable official plan.

(Responding Case Synopsis, List of Authorities, Schedule A, Item (i))

4. The Appellant’s May 14, 2018 Appellant Form (A1) which initiates this appeal, 

states in Section 5 that the grounds of this appeal are limited to a consideration 

of inconsistencies with the Provincial Policy Statement (“PPS”) and no issues are 

raised with respect to either the Growth Plan for Northern Ontario, or the City of 
Greater Sudbury Official Plan.

(Enhanced Municipal Record: Minnow Lake Restoration Group, 751-6-17-26 

Parking Lot (Minnow Lake Restoration Group), Tab 1, Appeal From Minnow Lake 
Restoration Group)
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5. Page 2 of the Appellant’s Synopsis indicates that they have two primary issues:

(A) Threat of increased salt pollution to Lake Ramsey as the subject property 

and parking area is located in the Lake Ramsey Watershed; and

(B) Parking area volume and related roads, traffic and transportation 
concerns.

(Minnow Lake Restoration Group Synopsis, Page 2, e))

6. What follows in the remaining 9 pages of the 10 page synopsis is a reproduction 

of various sections of the PPS and the raising of generalized concerns by the 

Appellant that the City’s internal staff process and the subsequent decision by 

Council to approve this parking lot by-law were somehow incomplete in their 
treatment of the PPS respecting the two identified issues.

7. As an example, on page 3, the Appellant provides a generalized concern that:

a) “The application provided only minimal and superficial comments under 

the assessed heading Transportation Systems’’ - Staff Report.

(Minnow Lake Restoration Group Synopsis, Page 3, B. 2.)

Sections from the PPS are then cited on page 3, accompanied by the general 

statement that: “we are of the opinion that there are sufficient concerns related to 
the PPS noted below.”

8. No where in the Appellant’s Synopsis are either of the issues identified (parking 

or salt pollution) assessed pursuant to the required legal test in this proceeding 

under Section 34(19): that the part of the by-law under consideration by LPAT is 
inconsistent with the provincial policy statement.

9. The word “inconsistent” does not appear once in the Appellant’s Synopsis.

10. The Appellant has provided no expert planning or traffic evidence to support their 
generalized concerns.
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11. Page 10 of the Appellant’s Synopsis represents a series of concluding 

paragraphs respecting potential Orders from LPAT. The text of these 

paragraphs 20-24 continue the Appellant’s approach in this synopsis of raising 

generalized concerns only and providing no evidence of any inconsistencies with 

the PPS, as required in proceedings under section 34(19).

(Minnow Lake Restoration Group Synopsis, Page 10, paragraphs 20 - 24)

12. For example, paragraph 20 reads;

“20. It would seem that there was not sufficient planning attention given to the 

many factors that make this application less attractive than what was 

intended and violate a number of Provincial Policy Statements and other 

relevant documents. It would appear that documents were prepared to 

support and Justify the re-zoning decision without full and responsible 

regard to recognized Provincial Policy Statements or other relevant 

material and also what might be described as “common sense. ”

13. Paragraph 21 states:

“21. The environmentai issue with respect to increased salt contamination of 

the watershed and Lake Ramsey of which there are few if any proven 

mitigation methods was not given proper evaluation especially with 

respect to the PPS, Source Water Protection and Official Plan directives, 

and relevant scientific documents and recognized expert opinion. ”

14. Paragraph 24 reads:

“24. Due to the reasons presented and supported by relevant Provinciai Policy

Statements and other documents referenced and referred to it is 

respectfuily suggested that this appeal be recognized and appropriate 
action be taken by the Authority.’’

15. The Respondents are of the view that the generalized concerns identified in the 
Appellants Appeal Synopsis do not meet the test in 34(19).

16. No issues of PPS inconsistency are identified in the Appellant’s synopsis.
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17. No expert evidence is provided which speaks to any PPS inconsistencies.

18. The Respondents are mindful of previous 0MB rulings which have determined of 
other similar Planning Act tests that:

“With respect to the questions of traffic impact or parking sufficiency, it is our 

finding that it is not good enough to simply raise apprehension. It would not 

constitute an apparent planning ground by saying that further expert study is 

required with the hope that once a hearing is convened, more real issues can 
come forth.”

(East Beach Community Association v. Toronto (City) 42 O.M.B.R. 505.)

Municipal Application Process

19. The Respondents disagree with the generalized concerns raised by the Appellant 

that “insufficient planning attention” and “improper evaluation” were given to the 

PPS within the municipal application process on the issues of salt pollution or 
traffic considerations.

20. The City responded to a specific land use planning application for this parking lot 

use on the subject lands and evaluated this application based on consistency 
with the Provincial Policy Statement, conformity with the Growth Plan for 

Northern Ontario and conformity with the City’s Official Plan.

21. The application was processed in accordance with the requirements of the 
Planning Act and the City’s Official Plan.

22. The application for the parking lot use was received on December 5, 2017 and 
declared complete on January 3, 2018.

23. A public hearing with respect to the parking lot application was held on March 28, 
2018.

24. The by-law for the application was approved by City Council on April 10, 2018.
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B. ISSUES ARISING FROM THE APPEALS

25. This Respondent acknowledges the two issues raised by the Appellant.

C. MATERIAL FACTS AND OPINION

Issue A: Threat of Increased salt pollution to Lake Ramsey as the subject
property and parking area Is located in the Lake Ramsey Watershed.

26. In accordance with mandated legislation provided in the Safe Drinking Water Act, 

The City of Greater Sudbury’s Source Protection Plan (SPP) was approved by 

the Ministry of Environment and Climate Change and officially came into effect 
on April 1, 2015.

(Enhanced Municipal Record, Steve May, 751-6-17-27 Arena (Steve May), Tab 
11, Item 10, Source Water Protection Plan)

27. The Source Protection Plan does not prohibit development in water sheds that 

contribute water to the drinking water supply for threats of the nature described 

by the Appellants. The SPP has prescribed circumstances that require the 

development of Risk Management Plans for development in Source Protection 
Zones in order to protect the drinking water supply.

28. A Risk Management Plan was submitted to a City of Greater Sudbury Risk 

Management Official and was found to contain the necessary requirements to 
mitigate the identified threats. The Risk Management Plan was approved. 

(Enhanced Municipal Record: Minnow Lake Restoration Group, 751-6-17-26 

Parking Lot (Minnow Lake Restoration Group), Tab 11, Item 9, Risk Management 
Plan)

29. This process of the City requiring, reviewing and approving a Risk Management 

Plan and the considerations which the consultant addressed in the preparation of 

this plan are set out in the affidavits of Mike Jensen and Robin Kell, respectively. 
(Responding Appeal Record, Tabs 1 and 2)

30. The Respondent submits that this issue has been fully and property addressed in 
the municipal process prior to the passage of By-law 2018-62Z and meets the full 
test required by subsection 34(19) of the Planning Act.
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Issue B: Parking area volume and related roads, traffic and transportation
concerns.

’ 31. At the request of the City of Greater Sudbury a traffic impact study was required 

to review the transportation impacts associated with the proposed development.

32. The following transportation related reports were reviewed by the City of Greater 

Sudbury as a part of the review of the zoning application for the parking lot use:

• Kingsway Sports and Entertainment Complex - Traffic Impact Study, 
December 2017

• Peer Review for Proposed Kingsway Sports and Entertainment Complex, 
City of Greater Sudbury, February 16, 2018

• Kingsway Sports and Entertainment Complex - Exit Times vs. Processing 
Times Following Arena Events, February 23, 2018

• Kingsway Sports and Entertainment Complex - Traffic Impact Study 
Addendum, March 9, 2018

(Enhanced Municipal Record: Minnow Lake Restoration Group, 751-6-17-26 
Parking Lot (Minnow Lake Restoration Group), Tab 11)

• Kingsway Sports and Entertainment Complex - Transportation Demand 
Management Plan, March 22, 2018

33. Infrastructure Capital Planning Services Staff (Roads, Traffic and Transportation) 
accepted the Transportation Demand Management Plan.

(Responding Appeal Record, Tab 6, Memorandum to Planning Committee, 
March 23, 2018)

34. The affidavits of Michael Walters and Brett Sears detail the municipal process 

and content of the accepted Traffic Impact Study and its peer review by a second 
traffic engineering consultant prior to any City approval.
(Responding Appeal Record, Tabs 3 and 4)

35. The Respondent submits that this issue has been fully and property addressed in 
the municipal process prior to the passage of By-law 2018-62Z and meets the full

(

test required by subsection 34(19) of the Planning Act.
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Statement of Any Additional Issues of Consistency, Conformity or Conflict

36. While the Appellant’s Case Synopsis focuses on generalized concerns raised 

with the Municipal Application Process respecting the PPS, and refuted by the 

Respondent in this document, the Appellant’s Case Synopsis fails to identify how 
the proposal is consistent with and does conform with the relevant planning 

policies. These consistencies and conformities are outlined in the Staff Report. 

(Enhanced Municipal Record: Minnow Lake Restoration Group, 751-6-17-26 
Parking Lot (Minnow Lake Restoration Group), Tab 11)

D. LIST OF AUTHORITES
(i) Planning Act, R.S.O. 1990, c.P.13, as amended 

Subsection 34(19)

(ii) East Beach Community Association v. Toronto (City) 42 O.M.B.R. 505.

(Excerpts attached as Schedule “A”)

E. DOCUMENTARY RECORD

37. Affidavit of Mike Jensen.

38. Affidavit of Robin Kell.

39. Affidavit of Michael Waters.

40. Affidavit of Brett Sears.

41. Affidavit of Alex Singbush.

42. Memorandum to Planning Committee, March 23, 2018

43. LPAT Appeal Record

44. Enhanced Municipal Record
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F.

45.

G.

46.

ORDER SOUGHT

The Respondent seeks an Order that:

A. ) The Appellant’s appeals in this matter be dismissed in their entirety and

that city of Greater Sudbury By-law 2018-62Z be approved.

B. ) Such further and other relief as Counsel for the Respondent City may
request and this Tribunal may grant.

ORAL HEARING

In the event of an Oral Hearing on this matter, the Respondent estimates 75 
minutes is needed to make submissions.

ALL OF WHICH IS RESPECTFULLY SUBMITTED THIS 17"^^ DAY OF 
SEPTEMBER, 2018.

G. Stephen Watt



SCHEDULE A: EXCERPTS OF RELEVANT AUTHORITIES

1. Planning Act, R.S.0.1990, c. P. 13, as amended

Section 34(19);

Appeal to L.P.A.T.
(19) Not later than 20 days after the day that the giving of notice as required by 
subsection (18) is completed, any of the following may appeal to the Tribunal by 
filing with the clerk of the municipality a notice of appeal accompanied by the fee 
charged under the Local Planning Appeal Tribunal Act, 2017:

1. The applicant.

2. A person or public body who, before the by-law was passed, made oral 
submissions at a public meeting or written submissions to the council.

3. The Minister. 2006, c. 23, s. 15 (10); 2017, c. 23, Sched. 3, s. 10 (4).

Basis for appeal
(19.0.1) An appeal under subsection (19) may only be made on the basis that the 
by-law is inconsistent with a policy statement issued under subsection 3 (1), fails 
to conform with or conflicts with a provincial plan or fails to conform with an 
applicable official plan. 2017, c. 23, Sched. 3, s. 10 (5).

Notice of Appeal
(19.0.2) A notice of appeal under subsection (19) shall explain how the by-law is 
inconsistent with a policy statement issued under subsection 3 (1), fails to 
conform with or conflicts with a provincial plan or fails to conform with an 
applicable official plan. 2017, c. 23, Sched. 3, s. 10 (5).

2. East Beach Community Association v. Toronto (City) 42 O.M.B.R. 505.
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Indexed as:
East Beach Community Assn. v. Toronto (City)

The East Beach Community Association and The Coalition 
Against the Teletheatre have appealed to the Ontario 

Municipal Board under subsection 17(36) of the Planning 
Act, R.S.0.1990, c. P.13, as amended, from a decision of 

the Minister of Municipal Affairs and Housing to approve, 
with modifications. Proposed Amendment No. 58 to the 

Official Plan for the City of Toronto to redesignate lands 
bounded by Queen Street East, Eastern Avenue, Coxwell 

Avenue, Lakeshore Boulevard, and Woodbine Avenue to provide 
for a mix of residential, retaii/commercial, institutional 

and open space uses. OMB File No. 0960151 MMAH File No. 20-
OP-1994-058

The East Beach Community Association has appealed to the 
Ontario Municipal Board under subsection 34(19) of the 
Planning Act, R.S.0.1990, c. P.13, as amended, against 

Zoning By-law No. 1996-0278 of the City of Toronto. OMB 
File No. R960213

The East Beach Community Association has appealed to the 
Ontario Municipal Board under subsection 34(19) of the 
Planning Act, R.S.0.1990, c. P.13, as amended, against 

Zoning By-law No. 1996-0279 of the City of Toronto. OMB 
File No. R960214

The East Beach Community Association and the Coalition 
Against the Teletheatre have appealed to the Ontario 

Municipal Board under subsection 34(19) of the Planning 
Act, R.S.0.1990, c. P.13, as amended, against Zoning By-
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law No. 1996-0280 of the City of Toroato. OMB File No.
R960215

[1996] O.M.B.D. No. 1890 

42 O.M.B.R. 505 

1996 CarswellOnt 5740

File Nos. O 960151, R 960213, R 960214, R 960215

Ontario Municipal Board

B.W. McLoughlin, S.W. Lee

Oral decision: December 4, 1996 
Filed: December 19, 1996

(6 pp.)

COUNSEL:

S.M. Bradley, for City of Toronto.
D.P. Smith, for Emm Financial Corporation.
P.L. Van Loan and S. Grieve, student-at-law, for Ontario Jockey Club. 
H.G. Elston, for East Beach Commimity Association.
J.G. Sinclair and B.E. Bussin, for Coalition Against The Teletheatre.

MEMORANDUM OF THE ORAL DECISION delivered by S.W. LEE and ORDER OF THE 
BOARD:-

1 The motions brought by the City of Toronto ("City") and EMM Financial Corporation ("EMN") 
relate to the redevelopment of the former Greenwood Racetrack in the City of Toronto. The new 
project consists of a sizable housing component as well as a school site and open spaces. It will also 
include a teletheatre which will replace the existing one that is housed in the grandstand. Appeals to 
the by-laws relating to the requisite official plan amendment and zoning enabling the project to 
come into being have been appealed by two ratepayer groups.

2 The City and EMM requested the Board pursuant to sections 17(45) and 34(25) of Bill 20, the



Page 3

recent Land Use Planning and Protection Amendment Act, S.O. 1996 to dispense with the hearing.

3 Earlier at the proceeding, the Board had been requested to adjourn these proceedings on the 
basis that time is required so that the ratepayer associations can apply to the court for the 
determination whether the status of legal non-conformity applies to the existing teletheatre. For 
reasons stated at the hearing, the Board refused the request.

4 The materials filed before the Board contain arguments that invite the Board to make the 
finding that these groups did not exist at the time the by-laws were enacted and were unable to 
make submissions in their corporate status. However, that question had not been vigorously pursued 
and this panel does not need to address this question in view of what we are about to find.

5 The primary question before the Board is whether these appeals disclose any apparent planning 
grounds on which appeals can be given or refused. In short, the Board has been asked to rule 
whether these appeals pass the tests set out in these provisions, particularly in subsections 17 (45) 
(a)(1) and 34(25)(i). These provisions state as follows:

"Section 17(45) Despite the Statutory Powers Procedure Act and subsection (44), 
the Municipal Board may dismiss all or part of an appeal without holding a 
hearing on its own motion or on the motion of any party if,

(a) it is of the opinion that,

(i) the reasons set out in the notice of appeal do not disclose any 
apparent land use planning ground upon which the plan or part 
of the plan that is the subject of the appeal could be approved 
or refused by the Board,"

"Section 32(25) Despite the Statutory Powers Procedure Act and subsections (11) 
and (24), the Municipal Board may dismiss all or part of an appeal without 
holding a hearing, on its own motion or on the motion of any party, if.

(a) it is of the opinion that.

(i) the reasons set out in the notice of appeal do not disclose any 
apparent land use planning ground upon which the Board 
could allow all or part of the appeal."
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6 The Board has been presented with a wealth of affidavit evidence from both sides as to whether 
the test set out in these provisions have been met. Mr. Sinclair submitted that all that is required for 
the appellant to show is that there is an apparent planning ground. If it does, the Board should not 
concern itself with the merits at all. The implication of his argument is that the Board should not go 
behind these reasons as a hearing is the best place to deal with the appeal. On the other hand, Mr. 
Van Loan pointed out to the Board that these are new legislative initiatives. These provisions are to 
ensure that hearings are to address genuine planning reasons and that the Board should not allow the 
matters to go to a hearing simply because apparent grounds are cited.

7 The Board's findings are as follows:

8 There is very little doubt that provisions in the new Act have expanded the discretionary 
powers of the Board to dispense with hearings. The legislature, in its wisdom, saw fit to confer on 
the Board additional authority to decide whether a hearing should be convened as it recognised the 
financial and other burdens in the event of an 0MB hearing. From the comprehensive nature of the 
legislative amendment, one cannot but conclude that additional protocols and requirements have 
been imposed on appellants. They may be subject to challenge by a motion such as the present one 
and it is important for the Board to ascertain whether the test set out in the provisions have been 
met.

9 With respect to the tests specifically stated in subsections 17(45)(a)(I) and in 35(25)(i), it is our 
view that these provisions allow the Board to examine whether there has been disclosure of 
planning grounds that wanant a hear ing. In the past, the Board has indicated in a line of decisions 
and pursuant to the "sufficiency" tests under the former provisions of the Act that they must be 
triable issues to enable the hearing to proceed. The words in these particular provisions, in the 
context of the Act, cannot be construed that the test set out is less onerous than the test in the former 
provisions. If they were to be given the plain and natural meaning, the Board should not treat it as if 
it is a test whether planning language had been deployed in a notice of appeal. The Board is entitled 
to examine the reasons stated to see whether they constitute genuine, legitimate and authentic 
planning reasons. This is not to say that the Board should take away the rights of appeal 
whimsically, readily and without serious consideration of the circumstances of each case. This does 
not allow the Board to make a hasty conclusion as to the merit of an issue. Nor does it mean that 
every appellant should draft the appeal with punctilious care and arm itself with iron-clad reason for 
fear of being struck down. What these particular provisions allow the Board to do is seek out 
whether there is authenticity in the reasons stated, whether there are issues that should affect a 
decision in a hearing and whether the issues are worthy of the adjudicative process.

10 In reviewing the evidence, the Board takes into consideration both the notices of appeals and 
the supporting evidence. The notices contain concerns that are clearly inaccurate. However, the 
Board accepts the affidavit evidence presented to support the notices. The support documents are 
well prepared and counsel for the ratepayer groups have made very able arguments on the basis of 
these documents. However, we cannot but come to the following finding after a review of their
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contents and import.

11 It is our conclusion that although in many instances, plamiing language is deployed and, in 
others, planning issues have been raised, the substance of these concerns individually and 
collectively are not such that the tests are met.

12 It is clear that most of the concerns are focused on the teletheatre. With respect to the 
questions of traffic impact or parking sufficiency, it is our finding that it is not good enough to 
simply raise apprehension. It would not constitute apparent planning ground by saying that further 
expert study is required with the hope that once a hearing is convened, more real issues can come 
forth. Such an approach will never lead to any finality, no matter how careful and sound an opinion 
is founded.

13 The Board is mindful of the history of the site, the lengthy planning process involved, the 
abundance and extent of deliberation and efforts invested to work out a scheme dealing with the 
locations of the new teletheatre site, the school, the open space. The Board is aware of the planning 
as well as other experts reports that had been prepared.

14 While none of these efforts or reports prepared should be accepted as gospel or having the 
final word of the project at hand, the affidavit evidence of Milne, Freeman, Burke which constitute 
the materials in support of reasons of appeal do not seem to suggest the general thrust of the 
development is ill-coneeived and the xmderlying considerations and studies are ill-founded.

15 As to the question of land use compatibility with the main street policy and the 
accommodation capacity of the teletheatre, these may on the face suggest issues that are worthy of a 
hearing. However, on closer scrutiny, they appear to constitute very little when weighed against the 
rest. These apparent concerns do not appear to be authentic issues at all.

16 The Board may be more sympathetic if there is an identifiable issue which these experts or 
decision makers has evidently glossed over. We would have been more persuaded if an issue would 
make a difference to the impact of the community or raise a real planning concern. This motion 
took almost four days to argue and the overall impression emerging from the objectors is that more 
study needs to be done.

17 For these reasons, the Board will grant the motion to dispense with the hearing. If there is any 
matter in the nature of meehanics, this panel can be spoken to.

B.W. McLOUGHLIN, Member 
S.W. LEE, Member


